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Defense Acquisition Regulatory Council
OASD (P&L) DASD (P) DARS

c/o Room 3D 139

Pentagon '

Washington, D.C. 20301

Attn: Charles W. Lloyd, Executive Director

Re: Comments On Interim Rule
DAR Case 87-33
Implementation of Section 1207 of Pub.L. 99-661
" 'Set Asides for Small Disadvantaged Business Concerns

Gentlemen:

N ' The proposed regulation aimed at fostering the economic growth of small
socially and economically disadvantaged business (SDB) concerns by means of SDB
set asides fails to take into account Executive Order No. 12138 (May 18, 1979,
Fed. Reg. 29637), which recognizes the "many obstacles facing women entrepreneurs”
and "the need to aid and stimulate women's business enterprise.” The Order directs
each department and agency of the Executive branch to "take appropriate action to
facilitate, preserve and strengthen women's business enterprise and to ensure. full
participation by women in the free enterprise system.”,

FAR §19.901 implemented the Executive Order by requiring the inclusion of
clause 52.219-13 "Utilization of Women-Owned Small Businesses" in all contracts
expected to exceed the small purchase dollar limitation. It requires the contractor

to use its best efforts to give women-owned small
businesses the maximum practicable opportunity to
participate in the. subcontracts it awards to the
fullest extent consistent with the efficient per- .
formance of its contract.

In-view of the strong interest demonstrated by the administration in assisting
. and promoting the use of women-owned businesses, we believe that the DAR
" Council should consider adding women business enterprises as a group eligible for
- award under this Regulation. :

Very truly yours,

N ‘ - | | ' j‘f'géé)“’%%?%mnd

FJP:djk
ce: Washington Area Contracting Center, Andrews AFB

Associated General Contractors of Massachusetts
888 Worcester Street, Wellesley, Massachusetts 02181-3793  (617) 235-2680
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6{{7{ 271-6001
DEFENSE ACQUISITION REGULATORY COUNCIL

ATTN: Mr. Charles W. Llcyd, Executive Secretary
ODASD (P) DARS, C/0O OASD {P&L) (MSRS)

ROOM 3C641

THE PENTAGON, WASHINGTON, DC 20301-3062

May 26, 1987 -

Dear Mr. Lloyd;

This ietter is writtem to provide comment regarding Puklic Taw GG-RR1 . Set-
acides for Small Disadvantaged business Concerns;: Department of Defense
Interim Rule and request for comment, as requested in Federal Register/vol
52., No 85/ May 4, 1987.

As regards The Defense Acquisition Regulatory (DAR) Council's action to
implement Section 1207 of the National Defense Authorization Act for Fiscal
Year 1087 entitled "Contract Goal for Minorities" the 5 % set-aside proposed
and implemented on a temporary basis should be increased to a percentage that
is in line with the minority racial make-up of this society, or as an
alternative, a minimum 12-15 % goal should be established. This 12-15 % goal
is suggested in view of the Supreme Court's recent decision upholding Civil
Rights and Affirmative Action Laws for 211 persons of mirority groups such as
Biacks, Hispanics, Arabs, Italians, Polish, and others who clearly decended
from groups considered minorities upon their arrival in this country.

Public Law 99-661 is designed to use government purchasing power as a lever

to strengthen minority and small business entreprenurship and capital .
formation. In addition to the suggested increase in the quota percentage
suggested above, procedures should be incorporated into Pubiic Law 99-661

that would prevent Contracting Officers and other government officials from
nullifying the intent and results of this law or failure to enforce the

spirit or letter of the law.

The suggested procedures would be:
a. Clear indication in Commerce Business Daily that subject
soiicitation is supject to this 12 cr 15% Small Dis=dvantaged Business

Concern Set-aside with sales between 0 and 5 million doilers for this ciass.

b. Make set-aside applicablé to each category of DOD Procurement
such as-Research & Development, Test & Evaluation, Construction Contracts,

Janitorial Contracts, Maintenance & Operations Contracts, and all Sub-

contracts to be awarded in each category, rather than an aggregate percentage
as stipulated in the interim rule.- : :

c. SDB set-asides can not substitute for procuréments'designated as

'8(a) set-asides since these sub-contracts with the SBA are somewhat different

from the long-standing criteria normally used to determine set-asides for

small business as a class. Competition under Public Law 99-661 will not ke

diminished as long as offerings are publicized adequately within the small

" pusiness sector and should work well to facilitate the attainment of DOD and

Congressional Goals.

Page- 1



Continuation-Public Law 99-661 Comments:

d. Failure on the part of DOD Contracting Officers to set aside the
applicable percentage of procurements as set forth under Public Law 99-661
should result in some sort of action against the Contracting Officer for
failure to comply with the law in spirit or letter, whichever is applicable.
Action taken could be as mild as a written reprimand entered into his/her
personnel file or as severe as re-assignment or dismissal in instances where
clear and convincing evidence of failure to meet DOD and Congressional Goals,
without legitimate reasons, is found. :

e. Establish a simplified'complaint procedure or mechanism for the
Small Business person to file greivances. Remedies are already available to
the Contracting Officer in cases of complaints and/or non-performance.

f. Require Contracting Officers to consult with U.S. Small Business
Administration Local Offices regarding availability of Small Business .
concerns qualified for the applicable procurement. Local SBA Offices are
generally aware of numerous small businesses offering a great variety of
products and services.

g. In solicitations and IFB's, require that small business concern be
screened by the local Small Business Administration Office for certification
as a small disadvantaged business concern. This procedure would serve to
eliminate majority-owned fronts as well as provide one-point certification
for SDBs for all procuring agencies under SBA's PASS Program. Make
false/misleading certifications punishable by stiff fines and /or jail terms
for individuals commiting such violations.

ouys,

Vv . President
TYLANE, INC.
Copies to:
Chief Counsel for Advocacy : U.S. Small Business Admin.
U.S. Small Business Administration ' :Attn: Mr. Huerta Tribble
Washington, D.C. 20301 ‘ ' 575 N Pennsylvania St.
» f : ’ - Indianapolis, IN 46204
The Honorable Senator Dan Quayle :4 ;Congressional,Black Caucas
_Senate Executive Office Building "C/0 Rep. John Conyers:

Washington, D.C. 20301 , " U. S. House of Representatives
: ‘ ' ' Washington, D.C. 20301 -

The Honorable Senator Richard Lugar

Senate Executive Office Building
Washington, D.C. 20301

Page-2



NATIONAL CONSTRUCTION INDUSTRY ‘COUNCIL

1919 Pennsylvania Avepue, N.W. ® Suite 850 ¢ Washington, D.C. 20006 © (202) 887-1494
A ' ; ; : ; 5

June 3,-1985

‘Mr. Wayne Arney - LT L. . ST T .
_ Associate Director ‘ . , : ST
- Office of Management and Budget

Washington, -D.C. 20503 -

Deaxr Wayne:

Re: DOD Federal Acquisition Regulation
Volume 52, No. 84; Federal Registex

Thank you for taking the time to meet with our delegation from
the National Construction Industry Council (NCIC). As you can
tell, we are very concerned over the practical impact of DOD's
new interim acquisition regulation on the construction industry.
If our interpretation of the proposal is correct, the 90 per cent
of construction companies in the U.S. which are by definition
considered small businesses, will be precluded from even bidding
DOD-related projects for the next three fiscal years. Simply
stated, that prospect is unacceptable.

We understand and appreciate the pressure the Department of
Defense is responding to. Nonetheless, we believe the Department
has misconstrued the legislative history related to 99-661 in this
regard, and as a consequence, has produced a flawed proposal.

while the respective views of NCIC's members differ on the issue
of small, disadvantaged set-aside percentages and less than free
and open market competition, there is unanimity within the Council
in opposition to the interim rule. We plan to make that position
very clear in the ensuing weeks.

We do not discount that DOD had the best intentions in advancing
the proposal. The contracting office was clearly responding to
what it believes was both a congressional mandate and a directive
from the Under Secretary's office. But the fact remains that the
new procedures will literally put hundreds of small businessmen
out of business in the near term. '
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- The Council believes the following cOpcerns/quéstions need to be
addressed: : - ‘

1. 1Is DOD aware that this "rule of two" willleffgcfiVely
) foreclose all biddirg opportunities fxom firms which
- - are not disadvantaged? ; S

2.: Does not Ehe-'rule»of two" iﬁ"thé constrﬁctiqn'industry R
" become an” exclusionary 100 per cent rulehfor-disadvantaged i
firms over the next three fiscal years? - ) ' ’

3. Has not the construction industry exceeded the 5 per'cent
threshold, cited in the regulation as the goal to be
achieved, for years? - :

4. Why is the construction industrxy -- the very industry
currently in compliance --= the only industry covered by
the interim rule? 1Is aerospace affected? Research and
development? High technology contractors? If not, why
not? ' :

5. Was an economicC impact statement conducted? If not, why
not? If one was compiled, what is the projected impact
on small business organizations in the construction in-
dustry? .

i 6. Why were no public comments received prior to the im-

plementation of the interim rule? Why an interim rule
in the first instance? Has the Administrative Procedures
Act been violated?

7. Did the DOD acquisition regulation get OMB clearance?
If not, why not? Has Director Miller been briefed on
the subject at all? In short, has anyone in this Admin-
istration other than DOD personnel reviewed the proposal?

In short, NCIC believes this regulation has been very poorly
conceived, that normal administrative procedures have been clearly
circumvented, and that other defense industries are receiving
preferential treatment at the expense of the construction industry.
We intend to raise these concerns immediately with the appropriate
Members and staff of the Armed Services, Small Business and o
Government .Operations Committees, other high-ranking officials

" within the Administration, the trade and general press,‘and'Wellv
as with DOD officials directly. . " :

A
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" Thanks._once again for your: time and‘conside;atioha;

-_Sinéefely,":, . T S

Woune 3,-1987: .00 T L
‘page 3 . .- e 4 A P

We genuinely believe, Wayne, that this is a fundamentally flawed

rule which will have (intended or otherwise) a devastating affect.

We hope OMB is in a position to, at least, convey the nature of

”

our concern to the proper persons and, where possible, lend sub-

~ stantive support. o

Greg ard
Executive Director

GW:bs

cc: Joe Hughes
Jack Curtin
Dave Johnston
Jim Noble



NATIONAL ASSOCIATION OF MINORITY CONTRACTORS
NEWJERSEY CHAPTER, P.O. Box 1604 Union, New Jersey 07083 |

June 8, 1987

Defense Acquisition Regulatorny Council .
c/o OASD (P&L) MERS)

Room 3C§41

The Pentagon .

Washington, D.C. 20301-3062

Attention: Mn. Charles W. LLoyd
' Executive Secretary O0DASD (P) DARS

Refernence: P.L. 99-661
Dean Mr. Lloyd:

I generally and partially support the regulations that the Department of Def 1.2
has developed to reach its 5% minonity contracting goal. 1In general, 1 this ey
nepresent a step forwanrd and at Least a good starnting point forn going ahead xizi:
AmpLementation. 1 especially suppornt the intent to develop a proposed rule th..t
would establish a 10% preference differential fon small disadvantage businesscs

n all contracts where price 44 a primary decision facton. 1 believe this
diféential be used for the finst three contracts to a §inm then be neduced %o
3: a8 Long as zie $4wm's guoss sales do not exceed $5,000,000 per yean. '

However, there aie several impontant questions that have been overlooked 4ir. o,
published intesrim regulations. '

Fowz, there are no provisions forn subcontracting. Since the Largest dollant e

Lo prame (majority) contractons there should be a forceful required DBE subconitactihg
plan requited with &ittle chance fon "good faith effornt” escape as L5 now the i.omm
under P.L. 95-507. Defense contractons still arne Less than % of 1% in DBE .0 L _ «n-
taeting.  This 48 shameful. Check General Dynamics. 1t is impontant to g: = srivate
enterprise used o dodng business with us s0 that we can get off the special w.cgram
need. "Privatize as our President says. - : : S :

Second, there is no mention of participation of Histornically Black Colleges .
Uncversities, and other minonity institutions. The National Association o4
Minority Contractons can help considerably to improve subcontracting as an o iaeple.

Thind,.Lt,LA'no( clean on what basis advance payments will be available to oﬁﬁﬁw
disadvantaged centracters to pursuit of the 5% goal. B ‘ :
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And  §inally, partial set-asides have been specifically prohibited despite their

' potential contribution to small disadvantage participation at DoD and a plan - :
developed to permit and inerease set-asides until a §inm 48 viable in our gen rzlly

exclusionany society. ' ' ' o

1 urge the Defense Department to addrness the above L{ssues quickﬂy,'and 2o mov. .
forwand aggressively in pursuing the 5% goal set by Law. L

Sincernely, v
 NATIONAL ASSOCIATION OF MINORITY CONTRACTORS

| gm/ﬁ%ﬁ/@

(Lton V. Bowsen, Sn.
Legistaturne Comm. of NIC, NAMC

HYB:vp
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ASSOCIATED BUILD
AND CONTRACTORS, INC.

July 7, 1987 T

The Honorable Caspar W. Weinberger
Secretary. of Defense o

The Pentagon

Room -3E880

Washington,. DC 20301

Re: 48.CFR Parts 204,205,206,219 and 252 Set-Asides for Small Disadvantaged
Business Concerns

Dear Mr. Secretary:

On behalf of the 20,000 general contractors, subcontractors, suppliers and
related firms of Associated Builders and Contractors, I would like to register
the Association's strong opposition to the interim regulation cited above as
published in the Federal Register of May 4, 1987,

Although ABC will submit formal regulatory‘comments on this proposed rule,

the sweeping impact of this interim regulation on the nation's construction

industry dictates that the Association make known its opposition early in the
regulatory process.

Associated Builders and Contractors has long held the position that a
contract should be awarded to the lowest responsible bidder. As a practical
matter, combining the "rule of two" and the small disadvantaged business (SDB)
set-aside practices creates a preferential procurement program so restrictive
that it will exclude the vast majority of American construction firms from”
bidding on Department of Defense contracts.

It is important to understand the real-world context in which this badly

flawed proposal will be implemented if its full impact is to be recognized.

Construction is a large industry -- contributing 9.47 of America's Gross
National Product -— composed of relatively small firms. Most_of ABC's

- membership fall under the Small Business Administration's size standard for a

"small" general contractor ($17 million in annual receipts).. Moreover, the
vast majority of ABC members —- general contractors included -- fall under the
SBA's size standard for a "small" specialty contractor ($7 million in annual

. receipts). The proposed interim rule will, if promulgated in final form,

preclude many companies in these size ranges from bidding on Department of

‘Defense contracts and curtail, if not eliminate, aggressive competition for

work which benefits the Department and, in turn, the American taxpayer.

ﬁé{ud)l?’-Bl Y¥

729 15th Street, NW ¢ Washington, DC 20005 e (202)637-8800
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Technically, ABC is concerned that the interim regulation has been
published prior to public comment and does not appear to have been cleared by
the Office of Management and Budget. These two actions alone would have

. alerted the Defense Acquisition Regulatory Council to the massive impact the

interim rule will have.

In summary, the interim rule will severely reduce competition in bidding

" Defense Department contracts and cause"higher costs to the taxpayer. ABC

already has learned of situations where non-SDBs that submitted bids as much as
207 lower than their competitors lost contracts to SDBs whose bid prices were
some 67 above the fair market price.

ABC strongly believes that this badly formulated reghlation will have
unforeseen devastating effects on America's construction industry, and we ask
that you use your authority to order its immediate withdrawal.

Charles E. Hawkins, III, CAE
Vice President, Government Affairs
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
1957 E Street, N.W. * Washington, D.C. 20006 * (202) 393-2040 * TELEX 279 354 AGC WSH

DANA HUESTIS, President  JAMES W. SUPICA, Senior Vice President " PAUL EMERICK, Vice President
- F. THOMAS WESTCOTT, Treasurer HUBERT BEATTY, Executive Vice President - o

June 1, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P )DARS : : '

c/o OASD(P&L) (M&RS

Room 3C841

The Pentagon

wWashington, D.C. 20301—3062

RE: DAR Case 87-33
Dear Mr. Lloyd: -

The Associated General Contractors of America regards the interim
regulations implementing Section 1207 of Public Law 99-661, the National
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged
invitation to further abuse of the construction procurement process
and opposes the interim regulations for that, and the following reasons:

1. The "Rule of Two" set-aside for small disadvantaged businesses
(SDB) is not necessary, nor authorized by Congress, to achieve
the goal of awarding 5 percent of military construction contract
dollars to small disadvantaged businesses.

2. The use in military construction procurements of the legislative
authority to award contracts to SDB firms at prices that do not
exceed fair market cost by more than 10 percent is not necessary,.
nor authorized by Congress, to achieve the goal of awarding 5
percent of military construction contract dollars to small dis- -
advantaged businesses. f :

3. The use of a "Rule of Two" mechanism as the criteria for establish-
: ing SDB set-asides will force contracting officers to set aside

_an inordinate number of military construction projects, far.in
4 excess of the 5 percent objective. A similar "Rule of Two" mechanism
' used in small business set-asides resulted in 80% of Defense
‘ : construction contract actions being set aside in FY 1984.

THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS
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Mr. Charles W. Lloyd
June 1, 1987
Page Two

Implementation of SDB .Set-Aside Regulations Is Not Necessary Nor

Authorized for Military Construction

: Section 1207(e) (3) of the National Defense Authorization Act

for Fiscal Year 1987 provides the Secretary of Defense with authority
to enter into contracts using less than full and open competitive ‘
procedures and to award such contracts to SDB firms at a price in .
excess of fair market price by no more than 10 percent only "when
necessary to facilitate achievement of the 5 percent goal." The legis-=
lative intent is clear that only when existing resources are inadequate
to achieve the 5 percent objective should the Secretary of Defense
consider using less than full and open competitive procedures such

as set-asides. :

While such restrictive procurement procedures may be necessary
to achieve the 5 percent objective in certain classifications of Depart-
ment of Defense procurements, such procedures are clearly not necessary
in military construction. In fiscal year 1985 disadvantaged businesses
were awarded 9 percent of Department of Defense construction contracts
($709 million out of $7.9 billion). Clearly the 5 percent objective
has already been achieved and exceeded through the full and open competi-
tive procurement process for military construction contracts.

Applying the "Rule of Two" SDB set-aside procedures to military
construction procurements is not only not necessary, but clearly not
authorized by the legislation since such set-asides are not "necessary
to facilitate achievement of the 5 percent goal."

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent
of Fair Market Cost Is Not Necessary Nor Authorized for Military
Construction

Application of the legislative authority to award contracts to -
SDB firms at a price not exceeding fair market cost by more than 10
percent to military construction procurements is also not authorized
by the legislation since the same condition is placed on that provision
as is placed on the provision allowing the use of procurement procedures
utilizing less than full and open competition; that is, the 10 percent
price differential is to be utilized only "when necessary to facilitate
achievement of the 5 percent goal."

.The routine and arbitrary use of the 10 percent price differential
provision in military construction procurements will only serve to

“increase the cost of construction to the taxpaying public and yet

bear no relationship to achieving the 5 percent objective.

‘The ten percent allowance is nothing more than an add-on cost,
to the detriment of taxpayers, particularly since the definition of
fair market cost contained in the interim regulations is based on
reasonable costs under normal competitive conditions and not on the
lowest possible costs. This definition ignores the market realities

of how prices are derived. Fair market prices are exclusively the



Mr. Charles W. Lloyd
June 1, 1987
Page Three

product of competition. Competition forces business firms to seek

the lowest possible cost methods of producing or providing service.
The fair market price must be one arrived at through competition,

not developed by in-house cost estimates and catalogue prices. The
price estimating methods proposed in the interim regulations are not
subject to pressure from, and conditions in, the marketplace and must

not be used to develop a fair market price.

The pressures to exceed the five percent goal are likely to influ-
ence government estimators to inflate their estimates in order to
provide SDBs with the opportunity to develop a non-competitive price
within the protective ten percent statutory allowance. Not only will
the pressure to inflate the "fair market price" increase the taxpayer's
costs, but the subsequent contract award price submitted by the SDB
in the absence of full and open competition will further increase
the taxpayer's costs.

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military
Construction Projects : ’

The use of a "Rule of Two" mechanism as the criteria for setting
aside contracts for SDBs will force contracting officers to set aside
contracts in numbers which bear no relationship to the 5 percent ob-
jective. Experience with the existing small business Rule of Two,
as contained in the FAR and the Defense Supplement to the Federal
Acquisition Regulation (DFAR), bears evidence to the indiscriminate
results of a "Rule of Two" procedure.

In testimony on the Rule of Two before the House Small Business
Committee last June, the SBA's Chief Counsel for Advocacy stated that
the Rule of Two "is a convenient tool for determining when set-asides
should be made." AGC agrees that contracting officers find the Rule
of Two to be a "convenient tool" for determining when to set aside
procurements for restricted competition -- a "tool" which, in construc-
tion at least, has resulted in a near-compulsion on the part of con-
tracting officers to set aside nearly every construction contract
on the agencies' procurement schedule. AGC is confident that exactly
the same abuse will occur with the adoption of the "Rule of Two" for
SDBs; that is, contracting officers will indiscriminately set aside
any and every solicitation in order to meet and far exceed the
"objective."

An example of the problem that will result by the use of the
‘Rule of Two as the criteria for determining SDB set-asides is the
-disproportionate number of contracts for restricted competition set
aside by the Defense Department using the existing small business
Rule of Two. In FY ‘1984, the Defense Department removed 80 percent
of its construction contract actions from the open, competitive market.
of 21,188 contract actions, 17,055 were set aside for exclusive bidding
by small businesses. S

Contracting officers are delegated the responsibility to determine

which acquisitions should be set aside for SDB participation. Contracting
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June 1, 1987
Page Four

. officers are directed, in Section 219.502-72(a), that in making SDB
set-asides for research and development or architect-engineer acquisi-
tions, there must be a reasonable expectation of obtaining from SDBs
scientific and. technological or architectural talent consistent with
the demands of the acquisition. There are construction acquisitions,
as well, in which the complexity of construction demands an adequate
experiential and competency level. Recognition of this is not included
in Section 219.502-72(a), leaving the distinct impression that con-
~tracting officers will indiscriminately set aside virtually all construc-
tion solicitations. : '

Section 219.502-72(b)(1l) of the interim regulations provides
that the contracting officer must, in implementation of the Rule of
Two, reserve a solicitation for SDB set-aside procedures if the acquisi-
tion history shows that within the past 12 month period a responsive '
bid or offer of at least one responsible SDB concern was within 10
percent of an award price on a previous procurement. This requirement
effectively transforms the anti-competitive "Rule of Two" into an
even more anti-competitive "Rule of One." For example, a contract
awarded under full and open competition at $1 million, might have
S competitive bidders within 3% of the award price. Yet, the existence
of a non-competitive bid by an SDB firm, 10% over the award price,
would require the contracting officer to set aside similar subsequent
solicitations. : '

Section 219.502-72(b){(1l) is a gilt-edged invitation for abuse
in that SDBs have merely to offer a bid in a highly competitive market-
place within 10% of what could reasonably be expected to be the award
price. Thus, having established their "credentials!", and their
non-competitiveness, the government would then sanction and encourage
this non-competitiveness by setting aside subsequent construction

projects. This proposal 1s ludicrous and the personification of abuse
of the taxpaying public through the procurement process.

AGC urges that the interim regulations: 1) not be implemented
on June 1 for military construction procurement; and 2) not be imple-
mented for military construction procurement until such time as the
Department of Defense conducts an economic impact analysis of the
reqgulations in compliance with the Regulatory Flexibility Act of 1980.

Sincerely,

N .

ubert Beatty
Executive Vice President

cc: The President of the United States
Caspar W. Weinberger, Secretary of Defense
. James C. Miller, III, Director of Office of Management and Budget

L]



Y Aerospace Industries Association of America, Inc.

Office of the Vice President : July 2, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd -
Executive Secretary, ODASD(P)DARS

c/0 OASD(AS&L)(M&RS), Room 3C841

The Pentagon ) ’

washington, D.C. 20301-3062

Dear Mr. Lloyd:

The Aerospace Industries Association (AIA) appreciates the opportu-
nity to comment on the interim rule to add a new Subpart 217.75,
Undefinitized Contract Actions, to the DFARS.

on behalf of our member companies, we offer the following comments
for your consideration: :

1. 217.7501 Definitions

a) The proposed DoD rule is inconsistent with the scope of the
Defense Acquisition Improvement Act of 1986. The statute
defines an undefinitized contract action as a "new procurement
‘action" entered into by the head of the agency for which the
contractual terms, specifications or pricé are not agreed upon
before performance is begun under the action. The regulation
defines the undefinitized contract action as any "contract
action" for which the contract terms, specifications or price
are not agreed upon before performance is begun under the
action, including contract modifications for additional supplies
and services. This broadening of the requirement goes beyond
the apparent intent of Congress.

b) Amend the second paragraph by adding the word "written" before
"agreement." There is no definitive contract until the parties
have signed. "Definitization" would take place upon execution
of the contract document by both parties. This date is impor-
tant in the computation of the time frames cited in 217.7503(b)

(3)(F)&(i1).
2. 217.7503(b)(3)(i) Definitization Schedule

The definitization schedule in this subpart is more restrictive
than that required by the statute which states the action must
provide for definitization by the earlier of 180 days from

submission of a qualifying proposal or the date when funds are

1725 DeSales Street, N.W. Washington, D.C. 20036 * (202)429-4600
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equal to more than 50%. The regulation requires agreement by
the earlier -of 180 days from the date of issuance of the action
or the date when funds are equal to more than 50%, Even though
extensions are permissible, this appears to-be an unwarranted
restr1ct1on . .

3. 2117. 7503(b)(4) Limitation on Obligations and Expenditures

a) There may be an error at 217.7503(b)(4) in the second sentence
‘ wherein it says the UCA must be definitized before 50% of the
maximum NTE price is expended "...by the government, ..". It
seems more logical that this shou]d read "...by the- Contractor,
.." inasmuch as the Contractor is doing the expending. We
assume these new requirements would be used in conjunction with
other standard clauses in incrementally funded contracts; e.g.
Limitation of Government Liability, Contract Definitization,
and Limitation of Government Obligation. To avoid any possible
misunderstanding or conflict, these new requirements should be
reviewed to ensure they are compatible with these standard
clauses.

b) Limitation of expenditure may cause additional cost tracking
which will be difficult and contrary to the Paperwork Reduction
Act. It is not clear from the implementing instructions but it
js assumed these provisions are prospective. This should be
clarified.

4. 217.7504(b) Contract Clauses

There is no mention of how to establish prov1s1ona1 shipment
billing prices when deliveries are made prior to receipt of a
definitized contract document. It is assumed that if a UCA is
not definitized but deliveries are required that interim
billing prices can be established. This point should be
clarified.

We would be pleased to meet at your convenience to discuss these
comments.

Vice Pres1dent
Procurement and F1nanoe
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ASSOCIATED BUILDERS
AND CONTRACTORS, INC.

August 3, 1987

Defense Acquisition Regulatory Council

Attn: Mr. Charles W. Lloyd. _
Executive Secretary, ODASD (P). DARS
c/o OASD (P&L) (M&RS)
Room 3C841

The Pentagon

Washington, DC 20301-3062

Re: DAR Case 87-33, Set-Asides for Small Disadvantaged Business Concerns

Dear Mr. Lloyd:

Associated Builders and Contractors (ABC) appreciates the opportunity to
submit comments on the above-mentioned interim regulation.

ABC requests that the Department of Defense withdraw this badly flawed

 proposal to allow consideration of more appropriate alternatives, such as those:

proposed in these comments, for fulfilling its mandate in Section 1207 of The
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661).

ABC represents 20,000 general contractors, subcontractors, material
suppliers and related firms that employ more then one million workers in the
open shop segment of the construction industry which now performs 707 of all
work across the nation. The Association promotes the Merit Shop concept of
construction, which means that a contract should be awarded to the lowest most
responsible bidder under fair and open competition.

One of ABC's most fundamental tenets is that government procurement should

‘be conducted with totally open and fair competition. The Association is

committed to the belief that it is the responsibility of government to obtain
the lowest possible price through unrestricted competition, as utilized in the
free enterprise system, in the government procurement process.

However, ABC recognizes that Congress, in Section 1207(e) of the FY '87
Defense Authorization Act, permitted the Secretary of Defense to enter into
contracts using "less than full and open competitive procedures when practical
and necessary to facilitate achievement of a goal of awarding 57 of contract
dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989,

providing the contract price does not exceed fair market cost by more than
107." ' ‘

729 15th Street, NW o Washington, DC 20005 e« (202)637-8800
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The Association objects to the Department's decision to utilize the "Rule
of Two" to implement this provision of Public Law 99-661. ABC proposes the
publication of a revised proposed regulation that implements Section 1207 by 1)
emphasizing greater DOD assistance and outreach efforts, as mandated by
Congress in Section 1207(c), to help increase the percentage of contract awards
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with
a "sufficient number" standard.

Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The

Construction Industry

Section 1207 of The FY ‘87 Defense Authorization Act is silent on the issue
of which guidelines the Secretary of Defense may use in entering into contracts
with SDBs under "less than full and open competitive procedures." Therefore,
DOD is given wide latitude in selecting an appropriate mechanism for
preferential procurement. '

By proposing to use the Rule of Two, the Department is contemplating a
set-asides system based on the most onerous and restrictive of procurement
rules. Under this rule, a DOD contracting officer would be required to
sevetely limit competition by setting aside a contract whenever he/she thinks
that two SDBs might have an interest in doing the specified work. The rule
functions as an automatic trigger mechanism and achieves what is practically
sole-source procurement -- only two bidders.

The special characteristics of the construction industry and the practical
facts of construction contracting clearly demonstrate that the Rule of Two is
not appropriate for implementing Section 1207,

The industry is composed of a large number of small firms which by their
nature are highly competitive. The longstanding competitive bid process
exemplified by the construction industry assures that firms compete on an equal
basis in the free enterprise system. This process works well and promotes
competitiveness and, in turn, cost-effective construction. Small construction
firms usually compete with their equals because it would not be economical for
large firms to bid on work more efficiently handled by the small firms. To do
so would drain financial and personnel resources large firms need to bid on
contracts more suited to their greater capabilities and requirements.

As the Department is aware, small companies in general are awarded a
significant share —— up to 907 in some areas -- of federal set-aside
contracts. Congress has reviewed this situation and has directed the SBA, in
Public Law 99-661, to review small business size standards with the goal of
limiting small business procurement levels to approximately 307 of dollar
volume.

Additionally, entry into the construction industry is relatively easy and
requires little start-up capital. Since there are relatively few barriers to
entering this business, new small firms are constantly emerging, which assures’
competition. Construction firms compete for contracts on the basis of price
and ability to perform work.

Since offers are generally received from 10 to 12 firms in federal
construction procurement at all times, this means that exclusive small business
set-asides frequently occur on a repetitive basis with the Rule of Two.
Utilizing this rule will not necessarily result in more contract awards to SDBs
— it will only cause more contracts to be set aside for restricted bidding.
The true result could be an exclusionary 1007 set-aside for SDBs.
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The Association is alarmed that the Rule of Two, as proposed in this
interim regulation, will unfairly burden the construction industry. Currently,
64% of all non-residential federal construction (SIC Code 1542) is performed
through small business set-asides and SBA 8(a) contract awards. In
construction specialty trades, construction set-asides can reach as high as
91.7% in the carpentry trade (SIC Code 1751).

Section 1207(b) mandates a 5% SDB set-aside goal for the 'total combined
amounts" of four DOD acquisition activities -- procurement; research
development, test and evaluation; military construction; and operations and
maintenance. Under this provision, it is not necessary to achieve the 5% SDB
set-aside goal in any one of the four activities —- only in the total value of
the four areas.

ABC is extremely concerned that DOD contracting officers will attempt to
meet the overall 5% goal by setting aside an unreasonably high number of
construction contracts for exclusive bidding by SDBs simply because federal
construction is characterized by a high level of set-asides. The Association
believes it would be unfair to achieve the 5% goal by compensate for lower SDB
set+aside levels in the other acquisition activities.

The Rule of Two Is Inconsistent With The Requirements of The Competition
Contracting Act

The Competition In Contracting Act of 1984 (CICA) requires "full and open
competition in the procurement of property and services ... by establishing
policies, procedures, and practices that assure that the executive agency
receives a 'sufficient number' of responses. This would be carried out by
requiring contracting officers to demonstrate that a sufficient number of small
business concerns will respond ... taking into account the size, character, and
complexity of each contract and the pool of prospective firms."

In passing CICA, Congress clearly intended to maximize full and open
competition to meet the government's procurement needs. The "Rule of Two"
unreasonably restricts the contracting officer's discretion to consider the
factors specified in CICA. In actual practice, the Rule of Two goes far beyond
the "less than full and open competitive procedures" standard of Section 1207.
Requiring a contracting officer to create an SDB set-aside based on the
expectation that only two such firms may have an interest in bidding on the
contract effectively prevents the development of evidence to justify what is
virtually sole-source procurement.

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase
The Level of SDB Contracting

Additionally, the highly restrictive nature of the Rule of Two invites
higher procurement costs above and beyond the 107 premium allowed by the Act.
Specifically, the Department will face increased costs -- as well as contract
delays —- due to the defaults that will occur due to unqualified SDBs being
awarded contracts beyond their capabilities solely because of their SDB status.
ABC has been provided with a study of the mechanical (plumbing, heating,
cooling) subcontracting field which shows that 18% —— or almost one in five —-
of the MBE (minority business enterprise) firms defaulted on government
contracts awarded through set-aside programs. In cases such as this, the
government agency must absorb the financial loss, face delays in completing the
project, and reissue the contract -- all of which create higher procurement
costs. - '

By
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From FY 1981 through FY 1986 —- the period of the administration's massive
defense build-up, when overall contract awards to business increased by 577 --
the percentage of awards to SDBs varied by 0.37. Further, the dollar volume of
DOD contracts to all small businesses never varied by more than 27. Clearly, if
the opportunities created by the recent increases in defense spending have not,
by their sheer size, resulted in more contract awards to small businesses and
SDBs, the Department may be close to maximizing the SDB procurement capability
available. ' '

Moreover, using the Rule of Two to fulfill the requirements of Section 1207
may actually reduce the overall level of minority contracting by the
Department. By relying on the Rule of Two, the proposed regulation gives DOD
contracting officers a simple, expedient option for setting aside contracts for
exclusive SDB participation. The availability of this procedure can be
expected to reduce minority set-asides under the SBA 8(a) program, which is
considerably more complex and requires more effort on the part of contracting
officers to set aside contracts and certify contractors as eligible to
participate in the 8(a) program. The simplicity and expediency afforded by the
proposed DOD regulation -- coupled with the existing availability of known
minority contractors in the Department's 8(a) program -- will encourage
conttacting officers to redirect contracts and contractors from the 8(a)
program to meet the requirements of Section 1207 (and, in turn, the proposed
regulation).

Congress already recognizes the potential for this redirecting of minority
contracts by including in FY 1988 authorization legislation provisions to
prevent this situation. Section 846 (b) (5), (6), (7) and (8) of H.R. 1748
requires the Secretary of Defense to issue regulations (emphasis added) that:

(6) With respect to a Department of Defense procurement
for which there is reasonable likelihood that the
procurement will be set aside for section 1207(a)
entities, require to the maximum extent practicable

that the procurement be designated as such a set-aside
before the solicitation for the procurement is issued.

(7) Establish policies and procedures which will ensure that
there shall be no reduction in the number or dollar value

of contracts awarded under the program established under
section 8(a) of the Small Business Act and under the small
business set-aside program established under section 15(a)
of the Small Business Act in order to meet the goal of sec—
tion 1207 of the Department of Defense Authorization Act,
1987.

(8) Implement section 1207 of the Department of Defense
Authorization Act, 1987, in a manner which shall not
alter the procurement process under the program es-
tablished under section 8(a) of the Small Business

Act.

Clearly, Congress realizes how easy it will be for DOD contracting officers
to use the pool of existing 8(a) contractors for the purpose of fulfilling the
requirements of Section 1207. Moreover, these provisions in the FY 1988
Defense Authorization bill are directed at closing this regulatory loophole and
safeguarding the 8(a) set-aside program.
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Alternatives to the Rule of Two

ABC believes that Section 1207(c) clearly directs the Secretary of Defense
to pursue a balanced regulatory approach for the purpose of meeting the
requirements of Public Law 99-661. Specifically, paragraph (c) mandates the
Secretary to:

"... provide technical assistance services to potential
contractors described in subsection (a). Such technical assistance
shall include information about the program, advice about Depart-
ment of Defense procurement procedures, instruction in preparation
of proposals, and other such assistance as the Secretary considers
appropriate. If Department of Defense resources are inadequate to
provide such assistance, the Secretary of Defense may enter into
contracts with minority private sector entities with experience and
expertise in the design, development, and delivery of technical
assistance services to eligible individuals, business firms and
institutions, defense acquisition agencies, and defense prime
contractors."

This language is significantly more proscriptive than Section 1207(e) (3),
which states:

"To the extent practicable and when necessary to facilitate
achievement of the 5 percent goal described in subsection (a)
the Secretary of Defense may enter into contracts using less
than full and open competitive procedures... (emphasis added)"

Associated Builders and Contractors understands and appreciates the need to
facilitate the establishment of SDBs in the construction industry and assist
these firms in obtaining the experience necessary to compete in the private
sector. ABC is concerned, however that the 57 SDB goal -- and DOD's proposal
to utilize the Rule of Two to achieve it -- do not take into consideration that
a sufficient number of qualified SDBs may not be available. The Association
further believes that increased participation in the construction marketplace
by SDBs can best be achieved on a long-term basis by upgrading the job skills
of these workers and the management abilities of owners and supervisors.
Accordingly, ABC offers the following recommendations:

1) The Secretary of Defense should make the fullest
possible use of his mandate in Section 1207(c) to
provide the assistance necessary to help qualified
SDBs compete for DOD contracts. This effort would
concentrate on identifying potentially capable SDBs
as well as providing ongoing training and management
development over the terms of their contracts to help
SDBs increase their capabilities to perform.
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2) As part of this outreach and assistance program,

SDBs should be qualified by contracting officers as to

their capability to successfully perform the particular
projects on which they are bidding. Criteria should in-
clude, but not be limited to: on-site visits, personal
interviews, license examination, analysis of bonding
capacity, listing of work completed, resume of princi-

pal owners, and financial capacity and type of work preferred.
Section 1207 does not prohibit the Secretary of Defense from
establishing qualification criteria, and such standards would
help assure the Department of more efficient and cost-
effective procurement using SDBs. Further, a set of uniform
qualification standards promotes the original intent of
Section 1207 — to develop the business abilities of SDBs

.in the DOD procurement arena.

3) The Rule of Two should be replaced with a "sufficient
number" standard that allows contracting officers more discretion
in determining whether to set aside a contract for exclusive SDB
participation under Section 1207. As previously mentioned, the
sufficient number standard allows contracting officers to demon-
strate that a sufficient number small business concerns will
respond to a request for bids, with consideration given to the

 size, character and complexity of individual contracts as well

as the pool of available firms. This standard returns discretion

to the contracting officer in choosing to restrict competition.

Under the Rule of Two, the contracting officer is allowed almost

no discretion, even to the point of not permitting even an exami-
nation of the SDB's ability to perform a particular contract. In the
alternative ABC, suggests that the Department examine DBE programs in
civilian federal agencies as potential models for its Section 1207
program,

ABC urges the Department of Defense to adopt these recommendations in the
interest of promoting equity and efficiency in SDB procurement. The
Association's staff will be pleased to assist the Department in any way in
refining the proposed regulation to achieve these goals.

Re thlliﬁigggi%iiﬁf::;

arles E. Hawkins, III, CAE
Vice President, Government Affairs
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(3) Subcontracts. Where subcontract opportunities exist we
recommend that successful SDB offerors be required to
award a mandatory percentage of such subcontracts to
qualified minority business firms,

We look forward to your favorable response to our comments and
stand ready to assist you in your speedy implementation of this
important 1egislat1on.

Very truly yours,

Pres1dent/BPRA

cC:

NEDCO

National Federation
of 8(a) Companies
Norma Leftwich
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Corporate Office

Arlington, VA 22209
(703) 558-8700
Telex: 710-955-0219

K ET O N 17\ ]C ' _ Suite 1710, Rosslyn Center
v _ : ) . 1700 N. Moore Street

May 29, 1987

pDefense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd
Executive Secretary

ODASD (P) DARS

‘c/o OASD (P&L) (M&RS), Room 3C841

The Pentagon :

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This is in the response to the Federal Register of May 4, 1987. I
cite DAR Case 87-33. It has to do with set-asides for disadvantaged
business concerns.

A key element of the proposed regulation appears to be wgpecifically,
whenever a contracting officer determines that competition can be expected
to result between two or more SDB concerns, and that there is a reasonable
expectation that the award price will not exceed fair market price by more
than 10 percent, the contracting officer is directed to reserve the
acquisition for exclusive competition among such SDB firms."

For whatever acquisitions to which the above policy would pertain, I
suggest the following alternative. For any disadvantaged firm that
responds to this proposal request, its cost proposal will be discounted by
10 percent. Once this discount has been applied, the contract award will
be made on the basis of otherwise normal selection criteria. For such
contracts, all proposers, both disadvantaged and non-disadvantaged, will
be notified of this handicap.

Let me outline the basis for this suggestion. First of all, the

provisions of the original statement are extremely hazardous, if not

actually ridiculous -- particularly the requirement that the contracting
officer determine that the award price is unlikely to succeed the fair
market price by more than 10 percent. Given the difficulty of pricing
government defense contracts, this determination is inherently impossible
for any contracting officer to make. For almost any category of defense

procurement, actual bids typically vary by at least 30 percent. It is not
unusual for them to vary by over 100 percent, and this includes good faith

bids by technically competent contractors. This means that, based on
actual current DOD acquisition. experience, these determinations by the
contracting officer will be totally and demonstrably arbitrary. It may be
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helpful to phrase the problém in two other ways:. first, if the competi-
tion was structured according to my suggested altérnative, and a contract-
ing officer had already lined up at least two disadvantaged firms to bid,

.what do you think he could say about the probability that a disadvantaged

firm would win; second, suppose (contrary to the normal process) the con-

tracting officer were to announce ahead of time what he considered the

fair market price to be. What is the likelihood that a non-disadvantaged
firm would bid more thanv10 percent below that price?

Clearly, either one of these provisions will produce a real strain on
the "non-disadvantaged"” firms. In the one case, they will be arbitrarily
precluded from bidding; in the second case, they will be discouraged from
bidding because of the risk of being underbid by an actual higher bid.
This strain will, in turn, interfere with DOD being able to procure the
best available support for its projects. I do not argue with the apparent
DOD decision that some interference of this sort is an appropriate price
to pay for the positive social consequences of improving the lot of dis-
advantaged individuals. I do say that the alternative I suggest will
enable DOD to help the disadvantaged with much 1less interference with
effective procurement than must be anticipated by the original wording.

Sincerely,
s ’] .
RS

ffl,f“] ‘Lﬂ\‘ :ﬁ;M
/ Lt R
John D. Kettelle
Chairman, Board of Directors

RIS —

JDK :d1lm
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OLD TIME ENTERPRISES, INC.

~ POST OFFICE BOX 51507
'NEW ORLEANS, LOUISIANA 70151

' : - L 2700 NORTH PETERS STREET
May 30;’ 1987 . A ' NEW ORLEANS, LOUISIANA 70117
(504) 948-3171

Defense Acquisition Regulatory Council

ATTN: . Mr. Charles W. Lloyd
Executive Secretary
ODASD (P) DARS, _
c/o OASD (P&L)  (M&RS)
Room 3C841, The Pentagon
Washington, D. C. 20301-3062

Dear Mr. Lloyd:

Ref. DAR Case 87-33. Department of Defense Federal Acquisi-
tion Regulation Supplement; Implementation of Section 1207
of Public Law 99-661; Set-Asides for Small Disadvantaged
Business Concerns. (Interim Rule and Request for Comment.)

We are Coffee Roasters and Processors. (Primary Business’
Activity SIC Code: 2095; Related Secondary SIC Code: 2099.)

In the entire coffee industry we are the only SDB concern
capable of delivering to the Department of Defense coffee
products processed, packaged, boxed, palletized and shipped
in accordance with standard contractual requirements. To
the best of our knowledge no other SDB bids for this busi-
ness. The list of coffee roasters/processors bidding for
coffee is usually very small. ~

In our case the "rule of two" (See A Background. and Section
219.502-72.) may have the effect of keeping us from competing
for Set-Asides for SDB Concerns. We trust a solution can be
found. ‘

Thanking you for your ' kind consideration, we remain

Sincerely yours,

Jack Bolaﬁos

. President '
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. ATTN: Mr. Charles W. Llcyd, Executive Secretary
 ODASD (P) DARS, C/0 OASD (P&L) (MSRS)

* ROOM 3C641 ’ C o
THE PENTAGON, WASHINGTON, DC 20301-3062

, : o (&tg 271-6001 '
DEFENSE ACQUISITION REI;ULATORY CO May 26, 1987

Dear Mr. Lloyd;

This ietter .is written to provide ccoment regarding Puklic Taw GG-6HK1. Set-
Asides for Small Disadvantaged business Concerns; Department of Defense
Interim Rule and request for comment, as requested in Federal Register/vol
52., No 85/ May 4, 1987.

As regards The Defense Acquisition Regulatory (DAR) Council's action to
implement Section 1207 of the National Defense Authorization Act for Fiscal
Year 1987 entitled "Contract Goal for Minorities" the 5 % set-aside proposed
and implemented on a temporary basis should be increased to a percentage that
is in line with the minority racial make-up of this society, or as an
alternative, a minimum 12-15 % goal should be established. This 12-15 % goal
is suggested in view of the Supreme Court's recent decision upholding Civil
Rights and Affirmative Action laws for all persons of minority groups such as
Blacks, Hispanics, Arabs, Italians, Polish, and others who clearly decended
from groups considered minorities upon their arrival in this country.

Public Law 99-661 is designed to use government purchasing power as a lever
to.strengthen minority and small business entreprenurship and capital
formation. In addition to the suggested increase in the quota percentage
suggested above, procedures should be incorporated into Public Law 99-661
that would prevent Contracting Officers and other government officials from
nullifying the intent and results of this law or failure to enforce the
spirit or letter of the law.

The suggested procedures would be:

~a. Clear indication in Commerce Business Daily that subject
solicitation is subject to this 12 or 15% Smail Disadvantaged Business
Concern Set-aside with sales between O and 5 million doilzrs for this class.

b. Make set-aside applicable to each category of DOD Procurement
such as-Research & Development, Test & Evaluation, Construction Contracts,
Janitorial Contracts, Maintenance & Operations Contracts, anrd all Sub-
contracts to be awarded in each category, rather than an aggregate percentage
‘as stipulated in the interim rule. : g :

c. SDB set-asides can not substitute for procurements designated as
8(a) set-asides since these sub-contracts with the SBA are somewhat different
from the long-standing criteria normally used to determine set-asides for
small business as a class. Competition under Public lLaw 99-661 will not be
diminished as long as offerings are publicized adequately within the small -
business sector and should work well to facilitate the attainment of DOD and
Congressional Goals. | . :

‘Page- 1



Continuation-Public Law 99-661 Comments:

d. Failure on the part of DOD Contracting Officers to set aside the
applicable percentage of procurements as set forth under Public Law 99-661
should result in some sort of action against the Contracting Officer for
faijlure to comply with the law in spirit or letter, whichever is applicable.
Action taken could be as mild as a written reprimand entered into his/her
personnel file or as severe as re-assignment or dismissal in instances where
clear and convincing evidence of failure to meet DOD and Congressional Goals,
without legitimate reasons, is found. IR ~

e. Establish a simplified complaint procedure or mechanism for the
Small Business person to file greivances. Remedies are already available to
the;contracting Officer in cases of complaints and/or non-performance.

£. Require Contracting Officers to consult with U.S. Small Business
Administration Local Offices regarding availability of Small Business
concerns qualified for the applicable procurement. Local SBA Offices are
gemerally aware of numerous small businesses offering a great variety of
products and services.

g. In solicitations and IFB's, require that small business concern be
screened by the local Small Business Administration Office for certification
as a small disadvantaged business concern. This procedure would serve to

' eliminate majority-owned fronts as well as provide one-point certification

for SDBs for all procuring agencies under SBA's PASS Program. Make
false/misleading certifications punishable by stiff fines and /or jail temms
for jndividuals commiting such violations.

ouys,
. President
TYLANE, INC.
Ccpiés to:
Chief Counsel for Advocacy : ‘ U.S. Small Business Admin.
U.S. Small Business Administration ‘Attn: Mr. Huerta Tribble
Washington, D.C. 20301 - ; _ 575 N Pennsylvania St.
C ‘Indianapolis, IN 46204
The Honorable Senator Dan Quayle . 4 ‘Congressional Black Caucas
Semate Executive Office Building 'C/O Rep. John Conyers .
Washington, D.C. 20301 : v , U. S. House of Representatives .

‘Washington, D.C. 20301
The Honorable Senator Richard Lugar |

Semate Executive Office Building
Washington, D.C. 20301

Page-2



TR§P Assoclates, Inc.

Automated Data Précesslng‘ » Management Services ¢ Research and Development

June 1, 1987 S  REGISTERED MAIL
-_ - . RETURN RECEIPT REQUESTED

Defense Acquisition Regulatory Council,
Attn: Mr. Charles W. Lloyd,

Executive Secretary, ODASD (P) DARS,
c/o OASD, (P&L) (M&RS), Room 3C841,

The Pentagon, : ‘ :

Washington, DC 20301-3062

Reference: DAR Case 87-33
Dear Mr. Lloyd:

The Department of Defense (DoD) is to be commended on its aggres-
sive efforts to implement Section 1207 of the National Defense
Authorization Act for Fiscal Year 1987 (Public Law 99-661),
entitled "Contract Goal for Minorities." We, at Tresp Associates,
believe that the proposed regulations published in the Federal

~Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly

a step in the right direction. We support your proposed
implementation regulations with few exceptions, and submit the
following comments for your consideration:

ISSUE:

(1) The Rule of Two: The interim rule establishes a "rule of
two (ROT)" regarding set-asides for Small Disadvantaged Business
(SDB) concerns, which is similar in approach to long-standing
criteria used to determine whether acquisitions should be set aside
for small businesses as a class. v, ..Specifically, whenever a
contracting officer determines that competition can be expected to
result between two or more SDB concerns, and that there is
reasonable expectation that the award price will not exceed fair
market price by more than 10 percent, the contracting officer is
directed to reserve the acquisition for exclusive competition among
such SDB firms...." : :

RECOMMENDATION: - The rule of two implementation procedures as
currently presented gives the Contracting Officer = complete
authority in the ROT process, and fails to address the role of the
Department's Small and Disadvantaged Business Specialists (SDBS) .
DoD has: a cadre of over 700 SDBS who have done an outstanding job
in the implementation of other legislation; Public Law 95-507, as
an example. - Therefore, we recommend that | the regulations be
written to mandate active participation on the part of the SDBS and

TRESP Associates, Inc., 4900 Seminary Road, Suite 700, Alexandria, VA 22311
(703) 845-9400 '
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the Contracting Officer in rule of two decisions. We feel that
the foregoing will result in more balanced and unbiassed ROT
opinions. ' : : : .

ISSUE:

~ .2. Protesting small disadvantaged business representation.
Paragraph 219.302 (S-70) found at 16265, states in part; "...(1l)
Any offeror or an interested party, .may in connection with a
contract involving award to a SDB based on preferential conside-
ration, challenge the disadvantaged business status of any offeror
by sending or delivering a protest to the contracting officer...."
We believe that such loose wording will tend to encourage frivolous
protests. In our opinion, this will become a "delay tactic" on - the
part of that segment of the business community, not qualified to
participate in the acquisition by reasons of their non-small disad-
vantaged business status.

RECOMMENDATION: The regulations should be more specific with
respect to who can protest. The right to protest the SDB status in
acquisitions involving SDB set asides, should bé limited to only
effected parties (i.e., other small disadvantaged business firms.)
Further, to discourage frivolous protests, penalities should be
invoked in those cases where frivolity is determined. Definite
time frames should also be established with each step of the pro-
test process.

ISSUE:

(3) Subcontracting under SDB set asides. The proposed
regulations do not address the degree of subcontracting to minority
business concerns under Section 1207 or the Statute.

RECOMMENDATION:

In those cases where subcontracting opportunities exist, we
recommend that the successful prime SDB offerors be required to
award a mandatory percentage of such subcontracts to qualified
minority business firms. You may wish to consider language similar
to that contained in Section 211 of Public Law 95507. This will.
encourage networking among the Minority Business Enterprises. - ‘
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Again; DoD is to be commended for its work in the various socio-

economic programs,
assistance to you,

Very truly yours,

F. MADISON
ViceYPresident
Corporate Affairs

‘and if Tresp Associates can be of any
please do not hesitate to contact me.
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a subsidiary of LME

June 3, 1987

Defense Acquisition Regulatory Council

Attn: Mr. Charles W. Lloyd, Executive Secretary
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

' The Pentagon

Washington, DC 20301-3062
Dear Mr. Lloyd:

The recommended change to Small Business set—aside contracts as cited in
the DAR Case 87-33 will have an adverse effect on our company. It may
ultimately result in the termination of this company.

We strongly urge that you cancel this recommended interim ruling in order
that our company can remain competitive in the business environment.

Thank you for your consideration.

Very truly yours,

Y il
D f A
. Schulman, President
. Delta Technology Systems, Inc.
‘ 605 Louis Drive, Suite 503B
Warminster, PA 18974

MS/dg

605 LOUIS DRIVE » SUITE 503B * WARMINSTER, PA 18974 ¢ (215) 675-9656
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associates, inc. -
System Manufacturing Division '

June 2, 1987

Defense Acquisition Regulatory Council
ODASD (P) DARS 1
c/o OASD (P&L) (M&RS), Room 3C841
The Pentagon . '
Washington, D.C. 20301-3062

Attention: Mr. Charies Lloyd, Executive Secretary

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority
Contracting Goal (DAR Case 87-33) -

Gentlemen:

Subsequent to our review of your proposed interim rules, the following
areas seem to require edification, ‘ .

Under the ‘Other DAR Council Considerations’ there were thoughts regarding
the approach of allowing a 10 percent preferential factor application to the
Small Disadvantaged Business (SDB) price in competitive negotiations, when
selection 1s based primarily on price. This approach, in effect, eliminates
Cost type contracts. We suggest a revision of this approach be included to
allow the application of the 10 percent preferential factor to the costs
proposed by the SDB in the competition of Cost type contracts.

In further support of the intent of Public Law (PL) 99-661 we suggest the
degree of subcontracting by the prime SDB contractors also include goals to
encourage the networking and support of smaller SDBs.

In an effort not to damagé one Government program for the benefit of another
we recommend that the 5 percent minority contracting goal be against the
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned

-goals).

When determining the number of qualified SDBs, we request'that all revenues
as a result of 8(a) participation be excluded as the size of many SDBs are

unrealistically inflated through subcontracts with the Small Business
Administration. . - .

The protest‘process_requfres more guidance and policy. The issue of exactly
who is qualified to challenge the process remains unclear. An ‘{interested

~party’ requires definition. Our suggestion is that only qualified SDB offerors

have the right to challenge. Timeframes must be defined to prevent or

discourage the use of the PL 99-661 program,

3200 POLARIS, UNIT #9, 46 « LAS VEGAS, NEVADA 89102 « (702) '387-1300
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Requést the establishment of a supportive policy outlining an aggressive
program in determining the availability of SDBs to perform on DOD contracts
(in consonance with the rule of two).

The intent of PL 99-661 is well accepted by our Company. We look forward to
your consideration and implementation of the comments we've provided above.

Sincerely,

Buck W. Wong
President
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August 11, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
C/O, OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, D.C. 20310-3062

Dear Mr. Lloyd:

I write in support of Mr. Waddell J. Timpson and his letter of July 16,
regarding his objections to the interim regulations that the
Department of Defense has developed to implement the 5% minority
contracting goal.

It is important that Small Disadvantaged Businesses are encouraged
to be involved in the contracting process and that they are not

limited or restricted in any manner. Subcontracting is also important -
to the small business owners and some provisions should be
contained in the revision of these regulations.

I appreciate your support of Small Disadvantaged Businesses and
hope that you will examine the issues that Mr. Timpson's letter
addressed. Thank you for your attention to this matter.

-CR:cam




ZACHRY
H. B. ZACHRY COMPANY
General Contractors

D. R. Schad
Vice President -

June 11, 1987

Mr. Charles W. Lloyd, Executive Secretary

Defense Acquisition Regulatory Council ODASD(P)DARS
c/o OASD(PEL)(MERS)

The Pentagon, Room 3C841

Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Mr. Lloyd:

H. B. Zachry Company is in complete agreement with the letter written to
you by the Associated General Contractors of America on June 1, 1987.
We, along with the AGC, urge that the interim regulations not be
implemented on June 1 for military construction procurement; and not be
implemented for military construction procurement until such time as the
Department of Defense conducts an economic impact analysis of the
regulations in compliance with the Regulatory Flexibility Act of 1980.

‘ With regard to the above referenced casé, please be advised that

'Should you wish to discuss this matter further, 'pleas‘é feel free to
contact us at any time.

Sincerely,

D. R. Schad

Post Officeé Box 21130 e San Antonio, Texas 78285 o (512) 922-1213 e Cable Address: ZACO Telex 76-7426



ASSOCIATED GENERAL

~ CONTRACTORS

\ .

OlNew FJetsey™

Richard L. Forman, Executive Director ~June 15, 1987

.;
-

Mr. Charles W. Lloyd

Executive Secretary :
Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

- The Pentagon

Washington, D.C. 20301-3062
Dear Mr. Lloyd:

For the same reasons cited by Mr. Hubert Beatty, Execu-
tive Vice President of the Associated General Contractors of
America, in his June 1, 1987 letter to you, the AGC of New Jersey
also objects to the proposed "Rule of Two" set aside provision
for Small Disadvantaged Businesses.

Wwhile there is no question about the government's intent

in providing set asides for genuinely disadvantaged small businesses,

it is neither necessary nor authorized by Congress to achieve the

5 per cent goal of total dollars awarded.

Further, experience has proven (witness FY 1984), that the
mcehanism used in small business set asides results in an inor-
dinate number of defense construction contracts being set aside
under this program.

We strongly urge that the jnterim regulations not be im-
plemented for military construction procurement until such time
as the Defense Department conducts an economic impact analysis of
the regulations in compliance with the Regulatory Flexibility Act
of 1980. *

Sincerely, .

Richard L. Forman,
Executive Director

Mail: 7 Centre Drive, Suite’B, Jamesburg, NJ 08831, (609) 655-2997
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June 15, 1987

Mr. Charles W, Lloyd
Executive Secretary
ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr, Lloyd:

I would like to receive a copy of the proposed
Department of Defense Federal Acquisition Regulation
Supplement, Implementation of Section 1207 of Public
Law 99-661 - "Set-aside for Small Disadvantaged
Business Concerns" (DAR Case 87-33). Please send a
copy of these reguldtions to my attention at the
address below: :

NCCED
1612 K St,, N.W.
Suite 510

Washington, D.C. 20006
Thank you for your time and assistance.
Very truly yoi;rs,-
‘/,//"%// //’:///”{/{‘/J PR
Kevin P. McQueen =

Program Director

KPM/vqa



THE ASSOCIATED GENERAL CONTRACTORS OF ILLINOIS

3219 EXECUTIVE PARK DRIVE @ P.0. BOX 25798 SPRINGFIELD, ILL. 62708 ® TELEPHONE (217) 7§9-2650

OFFICERS
MICHAEL CULLINAN
- President - .
W.T. ARNOLD . : . : !
15t Vice-President S June 9, 1987
- CHARLES A. ADAMS - o . : ’
2nd Vice-President
DAVID E. WRIGHT
Secretary-Treasurer

EXECUTIVE VICE PRESIDENT
JOHN P. HARRELSON

Mr. Charles W. Lloyd

Executive Secretary |

Defense Acquisition Regulatory Council
ODASD (P)DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

. Dear Mr. Lloyd:

Please be advised that the Associated General Contractors
of Illinois, a Statewide Highway/Heavy and Utility Contractors
Association representing 259 members, endorses the letter dated
June 1, 1987 to you from Hubert Beatty, AGC of America.

RE: QAR Case 87-33

Sincerely,

Executive Vice President

JPH/ jw
'DIRECTORS
JOHN MOONEY HARLEY KITTELSON WARREN DEAN EDOY JOHN G. PALMER, SR. CHARLES A. ADAMS VERN HALVERSON
District 1 . Oistrict 2 District 3 District 4 - District 5 District 8
w
LERQY TINSLEY MICHAEL P. KEELEY, JR. STEPHEN J. BOYD RICHARD A. LOW MELVIN FELTS RICHARD A. LO
District 7 District 8 District 8 Cook County Associate Director immediate Past President

The Associated General Contractors of Hilinois is sffiliated nationally with The Associated General Contractors of Americas and the National Utility Contractors Association



*.not author1zed by Congress:and: is a 'waste of: tax payers:money.in America. vaf
_this rule is'allowed to remain, contracting officers w111 be forced to set- as1de.

TEX cutive; Secretary :

-Defense’ Acquisition Regu]atory Counc11
gODASD“(P) DARS . :
“¢c/o0. 0ASD (P&L) (M&RS)

eRoom=3C841 P

*3‘Dear Mr. L]oyd~$ B

”'.fts1s our understandﬁng tha “the'Department of'Defense has'estab11shed'a
5% Set:pside for: Small:Disadvantaged Businesses:and that, the interim: rule s

S estab11shes a "Rule of" Two"'regard1ng set- as1des.q S _,‘ .,,~-;

The Kansas Contractors Assoc1at1on be11eves that the "Ru]e of Two". was

many more projects’ than the proposed 5%.

The 1etter'to you from Mr. Hubert Beatty, Executive Vice- President of the

‘Associated General Contractors of-America dated June 1, 1987 spells out in an

excellent manner why the set-aside is not needed, why. the set-aside will waste
millions of dollars and why the rule will penalize hundreds of thousands of
contractors in America who only ask for .the opportunity to submit compet1t1ve
sealed bids for Department of Defense proaects.

We ask that you follow the prov1s1ons of the b111 as dlctated by congress.
Thank you for your cons1derat1on

nn R. Coulter
Manager -

GRC:c]m




June 8, 1987

. Mr. Charles W. Lloyd

" Executive Secretary =
Defense Acquisition Regulatory Council
ODASD (P) DARS . :
c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd,

The Associated General Contractors of Maine is very much
concerned with the interim regulations implementing Section 1207
of Public Law 99-661, the National Defense Authorization Act for
Fiscal Year 1987. '

The SBA and 8(a) set-aside programs have placed serious
constraints on the construction industry in Maine for the past
several years. The programs have resulted in additional costs to
the American Taxpayer, while eliminating, for all practical
purposes, the competitive bidding process and inviting .
contractors from outside of Maine to complete work which should
remain with local firms. With large defense contracts being
awarded to majority-owned firms, the SBA set-aside program have
been applied to the great majority of smaller defense projects in
Maine.

The interim DOD 5% "Rule of Two" Set-Aside for SDBs just
adds more fuel to an already well-fueled fire and results in an
unwarranted and unnecessary taxpayer expense, particularly since
the program has not been authorized by qugress. .

AGC of Maine respeétfully urges that the interim regulationsl
not be implemented for militaryjconstruction procurement.

JGH:s

f&// L
rry’/G. Haypés
xecutive Director

WHITTEN ROAD, P.O. BOX N, AUGUSTA, MAINE 04330 207/622-4741

\
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June 12, 1987 , o :

Mr. Charels W. Lloyd
Executive Secretary
Defense Acquisition Regulatory Council
ODASD (PA)DARS
%0OSAD (P&C) (M&MRS)
Room 3C841 o
The Pentagon
Washington, D.C. 20301-3062

RE: .Case #DAR87-33
Dear Mr. Lloyd:

Our Chapter would like to echo the sentiments voiced in the
June 11, 1987 letter from Hurbert Beatty, Executive Vice-

President -0f the Associated General Contractors.

1t is our feeling that set-aside programs of any configuration
violate the basic tenets of the competive bidding process

and create excess costs for the taxpayers.

The purpose of defense spending is to insure a prepared
America in the event armed force is necessary. To this
extent we see no value or purpose other than social engineer-
ing to create 4’ favored bidding climate for a select few.

We would urge you to view Mr. Beatty's letter in a positive
light and implement his requested course of action.

Sincerely, .

\N\é, "/’/ ////
;/ '; - (/
;° .James R. McDonald
{ - Executive Secretary

JRMcﬁ:ncm

cc: Senator Dennis DeConcini
Senator McCain -
Congressman John J. Rhodes III
Congressman Morris K. Udall
Congressman Bob Stump
Congressman John Kyl .
"Congressman Jim Kolbe
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MASSACHUSETTS

June 9, 1987

Mr. Charles W. Lloyd .

Executive Secretary .
Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon '
Washington, D.C. 20301-3062 RE: DAR Case 87-33

Dear Mr. Lloyd:

The Associated General Céntractors of Massachusetts opposes the
interim regulations implementing Section 1207 of Public Law 99-661, the
National Defense Authorization Act for FY 1987.

AGC of Massachusetts is a trade association of general contractors,
_ of whom over 90 percent qualify as small businesses. AGC of Massachusetts has
a total membership of 256 member firms, of whom 135 are general contractors.
i AGC is in its 52nd year of existence in Massachusetts.

' Qur opposition to the interim regulations is based on the following:

1) To achieve the goal of awarding 5 percent of military construc—
tion contract dollars to small disadvantaged businesses, the
"Rule of Two" set-aside is not necessary nor is it authorized
by Congress. ' ot

2) The Act authorizes the Secretary to use less than full and open
competitive procedures only "when necessary to facilitate
achievement of the 5 percemt goal." Since disadvantaged
‘businesses were awarded 9 percent of DOD construction contracts
in FY 85 -- and that happened through the full and open com—

petitive bidding process —- special _
measures are neither necessary nor authorized in the present
case. ~ '

3)  The same is true of “exceeding the fair market price by a ten . -
percent differential." In the case.-of construction, it is not
necessary, and so is not authorized. : :

4) There is in the interim regulations a strange ptoposél: If the
acquisition history shows within the past 12 months a :

*

Associated General Contractors of Massﬁchusms
888 Worcester Street, Wellesley, Massachusetts 02181-3793 (617) 235-2680



Mr. Charles W.
Page 2
June 9, 1987

Lloyd, Executive Secretary

responsive bid from at least one small disadvantaged business
within the 10 percent differential ... then the contracting
officer must reserve the solicitation for small disadvantaged
business set-aside procedures. Such a proposal in regulations
borders on the weird. It seems to say: Of 30 projects bid in
Region'l-in the past year by approximately 200 small busi-

_nesses, if one small disadvantaged business came within 10
percent of the low price on one of the 30 projects, then -- for

the 30 such projects coming up this year in Region I --all must

~ be under the set-aside procedures for small disadvantaged busi-

nesses. -

AGC of Massachusetts urges more reflection and care be given to the regula-
tions for construction in the regulations im plem enting military procurement in the coming
year. The interim regulations should be withdrawn and redrafted.

, . wdk/dml

Respectfully submitted,

: " 4 ,\éé/\.pw; (D /@\’\Q—,

WILLIAM D.KANE
Director of Government Relations

Copy to The Honorable Silvio 0. Conte



ASSOCIATED GENERAL CONTRACTORS OF TENNESSEE
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OFFICERS DIRECTORS ; ‘ - STAFF
H. Roy Slaymaker, President Dorman Blaine . - Clift Hunt ' Don Powelson
Bruce Knowiles, Sr. V. President William Burriss, Sr. Wiley Johnson ] Exec. V. Pres.
Jim Bush, V. President - . C. B. Duke . John T. Miller Renee Wallace
Thomas Burleson, Treasurer - Cecil Green : Cecil Morgan, Jr. Office Mgr.
* Bob Hagenhoff Bob Mosby - ’

June 8, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P)DARS

c/o OASD(P&L) (M&RS)

Room 3c841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33 —-- Department of Defense 5% Set-Aside for
small Disadvantaged Businesses

- . Dear Mr. Lloyd:

The Associated General Contractors of Tennessee fully endorse
_the entire letter regarding the above subject, as written by the
Associated General Contractors of America, dated June 1, 1987.

We urge you and your associates to not implement these regu-
lations until such time as the Department of Defense conducts an
economic impact analysis of the regulations, in compliance with
the Regulatory Flexibility Act of 1980.

‘Sincerely,

Tl failin

Donald D. Powelson
Executive Vice President
AGC of Tennessee

DDP/dp

THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
j‘e ./4550ciah'on o/ lLe Condfruclion jnJud[ry



: _ MARLOWE HEATING & AIR COND.
: H 10680 Southern Maryland Blvd. tion
: DUNKIRK, MARYLAND 20754
‘ : : (301) 855-8237

855-8237
May 23, 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary -

ODASD (P) DARS, c/o OADS (P&L) (M&RS) ' o
Room 3C841, The Pentagon. o . : . .

Washington, D.C. 20301-3062 :
RE: Defense Department Implementation of Section 1207.

"Contract Goal for Minorities":
All contracts to be set-aside for mmorlty owned contractors

4

Dear mr, Lloyd

We are a small construction firm, who for the last seven years, bid on and
received Government contracts in the "Set-aside for Small Business Category."
We depend 100% on this type of work. Since I am not a minority, I suddenly
find myself on the brink of extinction. Action has been taken by the Department
of Defense to set aside all contracts to minority owned contractors, to begin
June 1, 1987, and to remain in effect until 1989. So what happens to all the .
companies like us who are not minority owned?

This is absolutely the most absurd action ever taken by a Government that I

used to think had same degree of logic and fairness. If logic were used, it
would be obvious that this action will establish a breeding ground for fraudu-
lant fronts for ownership. Other problems would be construction delays, cost
over-runs, and bonding problems. Obviously no logic has been used in this action.
As for faimmess, it's the most blatent use of reverse discrimination I have

ever seen. ' ‘ '

I believe it's fair for all people to have equal rights. It is not equal rights
when flve contractors are put out of business so that one contractor can get rich.

It seems to me that one small area of the Defense budget is being manipulated
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that
the upper end of the budget is being neglected in this area.

I1f something is not done immediately to turn this around, we and hundreds of
other small businesses like us will be pn: out of business. We solicit your
help in this matter. ‘

Sincerely,

Lloyd A. Marlowe
President



R4

"718-237-1300 - |
Deluxe Furniture Co.
Decorative Custom Furniture
196 Lee Avenue ® Corner Heyward Street
- Brooklyn, N.Y. 11211 2)yw 0MoD

X . Syayn Ay e
o,ChxldijensRoc'Jms IANUIUTK Y
¢ Office Furniture

o Tables & Chairs ' o WOPIva WL @

e Bookcases

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W, Lloyd ‘ :
Executive Secretary i

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (¢c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a similar determination. The
controlling statutory test for the Defense Department
is indistinguishable from 'the 'determination that
the Secretary of -Commerce has already made; namely,

whether the group consists of individuals "who have

been subjected to racial or ethnic prejudice or cultur-
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups that are identified in° Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of :the Secretary of Commerce



Chartes W. Lloyd -2- July 13, 1987

(most recently confirmed on "October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. : '

. In the absence.of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of. responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
i Although Pulic Law 99-661 requires the Defense Department
‘ to apply the eligibility determinations be made by
the Defense Department and not the SBA, Accordingly,
1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely,

o ] MW

’.
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TEL. (212) 3878660 . _ .
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ELECTRONICS AND APPLIANCES LTD.

187 Ross STREET
BRrROOKLYN, N. Y. 11211

SR

July 13, 1987

Defense Acquisition Regulatory Council
Att; Mr. Charles W. Lloyd :
Executive Secretary

ODASK (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Penfagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectfully object
to the exclusion of Hasidic Jews from the designated
list of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations ara adopted.

Hasidic Jews have been recognized as a disadvantaged

group by the Secretary of Commerce pursuant to his
authority to define this status as provided for in
applicable Executive Orders. See 15 C.F.R., Part
1400.0 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsibility to make a similar determination.

The controlling statutory test for the Defense Department

is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultural
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition
to the groups that are identified in Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of the Secretary of Commerce



Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. '

In the absence of express recognition of Hasidic:
eligibility in Part 219.001, I must respectfully
object to the protest -procedures.set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. . Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In- the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely,
4




“ . V.1.P. FOODS INC.
79 LORIMER STREET
BROOKLYN, N.Y. 11206
(212) 388-7001

FOODS INC.

MANUFACTURERS OF QUALITY FOODS FOR THE V.\L.P. CQNSUMER
July 13, ‘1987

Defense Acquisition Regulatory Council
Att; Mr. Charles W. Lloyd

Executive Secretary

ODASK (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Penfagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 162563), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectfully object
to the exclusion of Hasidic Jews from the designated
list of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations ara adopted.

Hasidic Jews have been recognized as a disadvantaged
group by the Secretary of Commerce pursuant to his
authority to define this status as provided for in
applicable Executive Orders. See 15 C.F.R. Part
1400.0 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsibility to make a similar determination.
The controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultural
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition
to the groups that are identified in Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of the Secretary of Commerce

-



" Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals.: : ,

In the absence of express recognition of Hasidic
eligibility in Part 219.001, I must respectfully
object to the. protest procedures set forth in. proposed
Part 219.302. These procedures are an open?invftation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been wunjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA, Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Since;ely,




Reliable Poly Packaging Co., Inc.

62 Hope Street, Brooklyn, N.Y. 11211 (212) 387-3434

July 13, 1987

Defense Acquisition Regulatory Council
Att; Mr. Charles W, Lloyd

Executive Secretary

ODASK (P) DARS, c/o OASD (PtL) (M&RS)
Room 3C841, The Penfagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectfully object
to the exclusion of Hasidic Jews from the designated
list of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations ara adopted.

Hasidic Jews have been recognized as a disadvantaged
group by the Secretary of Commerce pursuant to his
authority to define this status as provided for in
applicable Executive Orders. See 15 C.F.R. Part
1400.0 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsibility to make a similar determination.
The controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Ccmmerce has already made; nameiy,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultural"
bias." . 15 U.S.C. # 637 (a) (5). Thus, in addition
to the groups that are identified in Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of the Secretary of Commerce

PRINTERS ¢ CONVERTERS OF POLYETHYLENE & POLYPROPYLENE BAGS



Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. :

In the absence of express recognition of Hasidic
eligibility in Part 219.001, I must respectfully
‘'object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals  who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

‘Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302. '

Sincerely,

Mark Rosenfeld




LUCKY Polyethylene Mfg. Co., Inc.

Designers and Converters of All Types of

: POLYETHYLENE BAGS/PRINTED AND PLAIN
5-17 LORIMER STREET « BROOKLVN, N. V. 11221 < FEL.:;(212),;3§8-1192

Defense Acquisition Regulatory Council
Att; Mr. Charles W. Lloyd

Executive Secretary

ODASK (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Penfagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R., 219.001
and 219.3. As explained below, I respectfully object
to the exclusion of Hasidic Jews from the designated
list- of socially disadvantaged groups - and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations ara adopted.

Hasidic Jews have been recognized as a disadvantaged
group by the Secretary of Commerce pursuant to his
authority to define this status as provided for in
applicable Executive Orders. See 15 C.F.R. Part
1400.0 (c).  Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsibility to make a similar determination.
The controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
‘been subjected to racial or ethnic prejudice or cultural
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition
‘to the groups that are identified in Part 219.001
.of  the proposed regulations, the Defense Department
‘should accept the findings of the Secretary of Commerce




"Charles W. Lloyd -2- July 13, 1987

.(moét recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals.

_ In the absénce of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
‘Part 219.302. These procedures are an open invitation
'to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Sindé ely,



CROWN PURSE INC.

7nanu/actuners o/ Ladies g(amlbags & Accessories
65 HOPE STREET e BROOKLYN, N. Y. 11211

TEL. (212) 384-5558 — 384-5998

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R, 219.001
and 219.3. As explained below, I respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a similar determination. The
controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultur-
al bias.® 15 U.S.C. :#637.(a) (5). Thus, in addition
to the groups that ‘are -identified in Part 219.001
of the proposed regulations, - the Defense Department
should accept the findings of the Secretary of Commerce



Charles W. Lloyd -2- July 13, 1987

Shed

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. :

In the absence of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged 1individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302,.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Harfy Kepecs



A

(212) 384-1428 _ (212) 782-4286
TOV TRADING CORPORATION

' 171 DIVISION AVENUE ° BROOKLYN, N.Y. 11211

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001

A and 219.3. As explained below, I respectively object

’ to the exclusion of Hasidic Jews from the designated
g lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a -similar determination. The

"controlling statutory test for the Defense Department

is indistinguishable from ‘the : determination that

the Secretary of Commerce has already made; namely,
whether the group consists of individuals ‘"who . have
"been subjected to racial or ethnic prejudice or cultur-
. al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
- : "to the groups that are identified in Part 219.001
. of the proposed regulations, the Defense Department
should'accept'the findings of the .Secretary of Commerce



Charies W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. :

In the absence of express recognition of Hasidic
eligibility in “Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
"to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procédures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been wunjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Sincerel

Mordechai Gluck



 WMbochar Painting Supplies of Brooklyn, Ine. \Nnhs

. a/l/(anu[actuum - Distnibutorns of Paints & Q’l/all/za,bu 47 LEE AVENUE
Wholesale & Retail BROOKLYN, N. Y. 11211

EV 7-4108 — EV 7-4858

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001

and 219.3. As explained below, 1 respectively object

' to the exclusion of Hasidic Jews from the designated

i lists of socially disadvantaged groups and to the

procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a similar determination. The
controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has. already made; namely,
whether ‘the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultur-
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition -
to the .groups that are- identified in Part 219.001
of the proposed regulations, the ‘Defense Department .
should accept the findings of the Secretary of Commerce



Charles W. Lloyd -2- July 13, 1987

.‘

(most recently confirmed on. October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. i '

In the absence of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
“Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302,

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. - In the past, SBA has been wunjustifiably
(and unconstitutionally) inhospitable to . requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302. | /p

Lo i/

NsSiAQerely, /
‘ /

{ ' Chéx g:2vé§§>

i s

.
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M & G PRODUCTS INC.

|

—

284 SEIGEL STREET, BROOKLYN, N.Y. 11206  (718) 497-7316

'

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon
Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). _Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsiblity to make a similar determination.

The controlling statutory test for the Defense Department

is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the; group consists of individuals "who have

been subjected to racial or ethnic prejudice or cultur-

al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups ‘that are identified in Part 219.001
of the proposed. regulations, the Defense Department
should accept the findings of the Secretary of Commerce




Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews <constitute a socially disadvantaged
group individuals. :

In the absence of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opporfunities‘
by disadvantaged individuals who are not members
of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under
these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA, Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely,
(}

Leib Reichman



I

2
o
- July 7, 1987

Metters Industries, Inc.
BN SYSTEMS RESEARCH AND DEVELOPMENT ®

Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
Defense Acquisition Regulatory Council
c/o 0OASD, (P&L) (M&RS), Room 3C841
The Pentagon

Washington, DC 20301 - 3062

Ref: DAR Case 87-33

Dear Mr. Lloyd:

We here at Metters Industries wish to commend the Department of
Defense for its sense of urgency in implementing Section 1207 of
PL99-661 "Intermin Rule", the National Defense Authorization Act
for fiscal year 1987. We feel that the proposed regulations
stipulated in the May 4, 1987 Federal Register will certainly
enhance the minority community's pursuits of defense contracts.

However, we would like to register two major concerns about the
impending legislature. Our first concern has to do with the size
standards which will determine whether "Small" or "Big" minority
business can participate in the DOD Small and Disadvantaged
Business (SDB) Program. Our second concern is that there appears
to be no proposed legislative guidelines, which will 1insure
commonality or consistency within DOD contractlng agencies in the
determining the criteria that will be used in deciding when and
under what conditions with a DOD SDB, firm will be allowed to
compete an the SBA 8(a) firm.

We would 1like to offer our assessment of the impact on the
minority small business community if provisions for the two
issues are not adequately addressed in the final legislative.:

With respect to the first issue, i.e. size standards, we urge
you to keep the «criterion for participating in the DOD .SDB
program small, whether the Small Business Administration (SBA)
Act - 15 V.S.C. 637(d), 13 CFR 121.1(a), 13 CFR 121.1(b), 13 CFR
121.4(qg) (1) or some other measure established by DOD is used as a
‘guideline. For example, should the size standard in employees or
‘dollar value in sales be increased to include " "Big" minority
‘business, it would undermine the integrity of SBA's 8(a) program.
In fact, it would eventually destroy the 8(a) program, because it
would be virtually impossible, for example, a very small 8(a)
minority business of 4 to 5 people with FY sales- $250,000 to
compete successfully with a Big 8(a) minority business of 400 -
600 employees with sales of $65M to $150M.

VIRGINIA OFFICE: CRYSTAL SQUARE § O SUITE 1200C O 1728 JEFFERSON DAVIS HIGHWAY 0) ARLINGTON, VIRGINIA 22202 O PNONEUOJ)”ISIW
TELECOPIER: (703) 979-2535 O TELEX: 248909 WASCHUR
HARYI.ANDOFHCE FOREST GLEN OFFICE BUILDING O 10 POST OFFICE ROAD O SLVER SPRING, MARYLAND 20910 DO H-bNE()OI)SMSS
CALIFORNIA OFFICE: 36509 SPRUCE STREET O NEWARK, CALIFORNIA 94560 O PHONE (415) 7910185



The possibility of such occurring is ironic, in that it was the
congressional sanctioned 8(a) program in the first -place that

- made "small" minority firms "big" minority firms. Again, we urge

you to keep eligibility for participation in the DOD Small and
Disadvantage Business (SDB) set-aside for small business as the
name and concept implies. -

' With respect to the second issue, i.e. common guidelines, under
the propose legislature each DOD Contracting Agency will be
allowed to - establish its own guidelines which will inevitably
vary from agency to agency, as to when and under what conditions
an SDB will be allowed to compete with a SBA with an 8(a) firm.
Please let me suggest the following: 1In cases where SBA submits
a FAR letter in behalf of an 8(a) firm, the FAR letter will be
processed under current procedures. Only when a "declination” is
provided and an SBA appeal is denied will that be considered for
an SDB set-aside.

We hope that you and your staff will seriously consider the above
comments before the proposed regulation becomes law.

Please acknowledge receipt of this letter. We woqlé
appreciate any other comment you wish to provide us. Y.

| - Ao
Respectfully, /??Ga04g/

Metters Industries, Inc.

4 My A= =
Samuel Mefters =
President .

SM/Sh



"M & G PRODUCTS INC.

284 SEIGEL STREET, BROOKLYN, N.Y. 11206 (718) 497-7316

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W, Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001

and 219.3. As explained below, I respectively object

to the exclusion of Hasidic Jews from the designated
5 lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part :~
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsiblity to make a similar determination.
The controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultur-
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups ‘that are identified in. Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of the Secretary of Cqmmerte



Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a.  socially disadvantaged
group individuals.

In the absence of express recognitidn of Hasidic
eligibility in Part 219.001, . I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine. disadvantaged
status. In the past, SBA has been wunjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for -designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Sgncerely,

-~ - - .
L r -
Tef //Cz/c/d/éu_h\

Leib Reichman-



1000 SCHOOL DRIVE
JACKSONVILLE, ARKANSAS 72076
- 501-982-5256

July 10, 1987

Mr. Charles W. Loyd

Executive Secretary :

Defense Acquisition Regulatory Council -
ODASD (P) DARS ' '
c/o OASD (PsL) (M&RS) -

Room 3C841

The Pentagon ~

Washington, D. C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Loyd:

We have just been made aware of the recent (June 1, 1987) interim rule issued
by the DARC requiring the set aside for SDB's.

We have contacted the Little Rock Air Force Base Contracting Office and they
advise that the rules recently issued to them require that 100% be set aside for
SDB's for all contruction projects over $25,000. | am baffled by a goal of 5%
of the DOD budget being interorettad by someone to be 100% of the local
construction contracts.

We do not feel that this will serve in the best interest of anyone, even the SDB's

in our area. At best, it can only cost the Little Rock Air Force Base additional
construction money. It is our understanding that the contracting officer is allowed
to exceed fair market valve for SDB contracts by 10%. 1 can understand the concern
for minority businessess, but it does not seem reasonable that 100% of the contracts
be set aside and that the contracting officer would be allowed to pay a 10% premium.

Please include my strongest possible objection to this rule.

President

GENERAL CONSTRUCTION — INDUSTRIAL — COMMERCIAL
METAL BUILDINGS



July 15, 1987

- Charles W. Lloyd o S
_Executive Secretary ' :
" ODASD (P) DARS

% OASD (P & L) (M & RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

RE: INTERIM RULE FOR SMALL DISADVANTAGED BUSINESS
Dear Mr. Lloyd:

In response to the above referenced interim rule I urge you to
consider. the impact this will have on all construction firms
contracting with the Department of Defense.

I believe that set asidés for small disadvantaged businesses
is a proper program provided the bidding is competitive and
the firms involved are qualified. . '

This interim ruling has been implemented in the Colorado Springs
area and the result has been that several projects have been
 withdrawn from competitive bidding. I do not believe that
restraining or limiting competition is now or will ever be

in the best interests of government contracting.

 There are many small business contractors performing work for
the Department of Defense and we all work in one of the most

. competitive industries in the country. This interim rule will
' serve to eliminate the foundation of our industry with severe
" economic impact. -

Very truly.yours,

' E. WHINNEN CONSTRUCTIO

Presiddent

EW/mjw
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Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd : -
Executive Secretary , ODASD (P) DARS
C/0 OASD (P&L) (M&RS) ’

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyad:

I am writing to express my support for the regulations
that the Department of Defense has developed to reach its
5¢ minority contracting goal. In general, I think they
represent a step forward and at least a good starting point

for going ahead with implementation. I especially support

the intent to develop a propsed rule that would establish
) a 10% preference differential for small disadvantage
businesses in all contracts where price is a primary decision
factor.

However, I am concerned that several ‘important questions
have been overlooked in the published interim regulations.
First, there are no provisions for subcontracting. Second,
there is no mention of participation by Historically Black
Colleges and Universities, and other minority institutions.
Third, it is not clear on what basis advance payments will
be available to small disadvantage contractors in pursit
of the 5% goal. And finally, partial set-asides have been
specifically prohibited despite their potential contribution
to small disadvantage participation oat DoD.

I urge the Defense Department to .address’' the above
issues quickly, and to move forward 'aggressively in pursing
the 5% goal set by law. .

sinferely, =

/(" Steven Reece

// President &
‘II' / &
‘ N
SR/dh ®

cc: William H. Gray III



3104 Catalpa, Svite #8
P. O. Box 1549
3 PINE BLUFF, ARKANSAS 71613-1549
Thisd Bewesation of Road Buildess Telephone: 535-4123

* July 16, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841 :

The Pentagon—Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd:

Graves and Associates, Inc. strongly opposes the interim regulations
implementing Section 1207 of Public Law 99-661, the National Defense
Authorization Act for Fiscal Year 1987.

The Rule of Two set-aside for small disadvantaged businesses (SDB) is
not necessary, nor authorized by Congress, to achieve the goal of
awarding 5 percent of military construction contract dollars to small
disadvantaged businesses.

The ten percent allowance is nothing more than add-on cost. Fair
market prices are exclusively the product of competition for the
lowest possible costs. The Rule of Two is an invitation to abuse
taxpayer dollars and favors certain segments of the population, a
form of reverse discrimination. '

I urge that the interim regulations not be implemented until such time
as the Department of Defense conducts an economic impact analysis of
the regulations in compliance with the Regulatory Flexibility Act of
1980. ' Thank you. ‘ : o

Sincerely, ' -
| 7WW
Don C. Gravés, grésident:

DCG/kk
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W. M. Z. MANUFACTURING CO.,INC.
" 350 BURNHAM STREET

EAST HARTFORD, CONN. 06108
TEL: (203) 628-7194
TELEX: 643-774

June 26, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd -~
Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern about the interim
regulations that the Department of Defense has developed to
implement the (5%) minority contracting goal. Although the
regulations are a step in the right direction, it appears
that a number of important issues have been overlooked.

First, the regulations contain no express provisions for
subcontracting. Second, the regulations do not provide for
the participation of either historically Black colleges and
universities or minority institutions. Third, it is unclear
on what basis advance payments will be available to minority
businesses in pursuit of the (5%) goal. Finally, partial
set-asides have been specifically prohibited despite their
potential ability to facilitate minority business participa-
tion. '

I urge the Department of Defense to address these issues
quickly and thoroughly in the final regulations.

Sincerely.,: .
5{/’ : ‘ s
rd

/

Palacios =
dent



Mr.‘ Charles W. Lloyd - -
Executive Secretary, ODASD (P). DARS'
:Defense'AcquisitionuRegulato:y’Cbunti
‘c/o OASD,: (P&L) (M&RS), - Room '3C841
-+ = The Pentagon . BV
. _ Washington, D.C.. '20301-3062. :

Dear Mr. Lloyd:

‘I have had the opportunity to review copies of information forwarded; to

your offices from Mr. C. Michael Gooden, President of Integrated Systems'

Analysts, Inc., which sets forth recommendations to increase the probability
" of the successful implementation of Section 1207 of PL99-661. I heartily

support his recommendations and encourage the consideration of his

observations and. . the incorporation of his astute ideas.

We are concerned, here in the Small Business Community,labout efforts to
assist with the implementation of this important legislation. Now that

the 57 set aside has been established by law, we want to be sure that

there are mechanisms in place by which Small Disadvantaged Businesses (SDB)
can comply and can, in fact, realize the goals of this legislation. We do
not want to leave the SDB without adequate and vigorous support, and without
a concrete system which provides for total and successful participation

in the entire process. :

We commend past contributions to the developments in this area of procure-
ment. It is with your active involvement and receptivity that the goals
will be realized.

Sincerely,

Rose H. Elder -
Executive Director

RHE. JC. £

- Rose Elder & Associates, Inc. - 1725 K Street, N.W. - Suite 1112 - Washington, D.C. 20006 - (202) 857-0745
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July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W, Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, 1 respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

_ Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity - to make a similar determination. The
controlling statutory test for the Defense Department
{s indistinguishable from the determination that
the Secretary of Commerce has. already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultur-
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups,'that are identified in Part 219.001
of the propdosed regulations, .the Defense, Department
should accept the findings of the Secreta¥y of Commerce

I3
» ?
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(ﬁosf recehtfy confirméd on October 24, 1984) thét;
i H?sidlc, Jews constitute a socLally disadvantaged :
- ' group individuals. - P - i

. : In the absence of express recognition of Hasidic = -
‘ " eligibility in Part -219.001, .I must respectfully -
™ object to- the protest procedures set. forth in proposed
- part- 219.302. These procedures are an open invitation
_to obstructionist opposition to contracting'opportunities
by disadvantaged individuals who are not members
of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under
these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
" to apply the eligibility determinations be made by
% o the Defense Department and not the SBA. Accordingly,
1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely, .

et

Martin(Schl

esinger....-
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Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd
Executive Secretary

. ODASD (P) DARS, c/o OASD (P&L) (M&RS)

Room 3C841, The Pentagon
Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. .. As explained below, 1 respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders.  See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a similar determination. The
controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has’ already made; namely,
whether the group consists of individuals *who have
been subjected to racial or ethnic prejudice or cultur-

~al bias." 15 U.S.C.. #637 (a) (5). Thus, in addition

to the groups that. are identified in Part 219.001

of the propo;ed regulations, ‘the ‘Defense Department
should accept the findings of the Secretary of Commerce

.
I
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" -group .Andividuals.’ -

7”

(most recently confitmed on October 24, 1984) that
Hasidic Jews constitute a socially dlsa@vaptaged

, “In the absén{e’df eXpressf&écognifion qf_H;sidic'i _
eligibility in - Part 219.001, 'I must respectfully .-
object to the protest prfocedures. set forth in proposed..

Part 219.302. These procedures. are -an. open invitation -

:fto-ObstruCtionist opposition to contracting opportunities
. by 'disadvantaged ~individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under
these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, .SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302. '
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‘July 13, 1987 .

Defense Acquisition Regulatory Counclil
Att: Mr. Charles W. Lloyd

Executive Secretary ' :

ODASD (P) DARS, c/o OASD (Pa&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of  May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
. and 219.3. As explained below, I respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to’ the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R, Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a). (1), the Defense Department has the
responsiblity to~ make a similar determination. The
controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals “who have
been subjected to racial or ethnic prejudice or cultur-
al bias." 15 U.S.C. 4637 (a) (5). Thus, in addition

- to the groups ..that are identified in Part. 219.001
.of the proposed regulations, the Defense Department
should‘accept'the findings of the Secretary of Commerce

. ee
‘ ‘ **
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(most récently cénfirhed' on Oétobbr 24, 1984) that

Hasidlic Jews - constitute a socially disadvantaged

e
e

BN Y ‘the :absence of_ express recognition of Hasidic
eligibility .in . Part. 219.001,. I° must respectfully

" object.to the protest procedures set- forth in proposed:.

Part 219.302. These procedurés are an open invitation
to obsttuctlonist opposition to contracting opportunities
by . dlsadvantaged' individuals who! are not members
of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under
these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302.

Sin Frely,
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Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd :
Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The' Pentagon _
Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001

and 219.3. As explained below,. 1 respectively object

. to the exclusion of Hasidic Jews from the designated

: lists of socially disadvantaged groups and to the

procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the

. responsiblity to make a similar determination. The
controlling statutory test for the Defense ‘Department
is indistinguishable . from the -determination that

'_ the Secretary of Commerce has already made; namely,
whether the group -consists of individuals "who have

: been subjected to racial or ethnic prejudice or cultur-
al bias.® 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups that are identified in "Part 219.001

" of the proposed regulations, the Defense Department
. should accept the findingsVofAthe.SeCretafy of Commerce

L3 4

Jobbers and Importers
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(most- recently ‘confirmed on ‘October 24, 1984) that
ST Hasidic Jews -constitute . a socially disadvantaged
- T -group individuals. S o E . -

S R § the _.absence of :express recognition of Hasidic
. eligibility ‘in-- Part 219.001, ° I must respectfully
. . -object to the p;otest;prdcedures;§et forth ln”pgbposed'
Part 219.302. These probedures-are'an-oﬁen'jnvitation §
to obstructionist opposition to contracting opportunities
by  disadvantaged individuals who are not members
of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under
these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status:” In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.

Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
! the Defense Department and not the SBA. Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincer

re

. . . .o
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Defemse Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and

provides comments on proposed parts 48 C.F.R. 219.001
] and 219.3. As explained below, I_respectively object
%@ to the exclusion of Hasidic Jews from the designated

lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law. 99-661,
Section 1207 (a) (1), the Defense Department ‘has the

_responsiblity to make a similar determination. . The
controlling statutory test for the Defensé Department
is indistinguishable from the determination that.
the Secretary. of Commerce  has already made; namely,

" whether ‘the group consists of individuals "who have
beenr subjected to racial or ethnic prejudice or cul tur=
al bias.” 15 U.S.C. #637 (a) (5). Thus,!in addition
to the groups :that are identified in Part 219.001
of the proposed regulations, the Defense Department
showld accept the findings of the Secretary of Commerce
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(most recently confirmed on October 24, -1984) that :
Hasidic Jews constitute a . socially - d}sadVantaged?

" group individuals.” . - ]

In. the absence of express .recognition of Hasidic
eligibility in _ Part 219.001, 1 must respectfully--
object to -the protest:procedureﬁ’sefufqrth~1n proposed
Part 219.302. These procedureslaré ‘an open invitation.
to obstructionist opposition to contracting opportunities
by /disadvantaged individuals who  are not members.
of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under
these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. - In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation ‘as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department

"to apply the eligibility determinations be made by

the Defense Department and not the SBA. Accordingly,
1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely,

s

" M. Mendelovich



_
‘IID
i

’

OLD TIME ENTERPRISES, INC.
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: c - ) . . . 2100 NORTH PETERS STREET
J‘:m_e-n,* '__198-7 ST s LT 2 NEW ORLEANS, LOUISIANA 70117
R - : - - (504) 9483171 - o
Honorable;Robent L. Livingston ~ - . T - .
Member .of Congress - ~-- . .L ':gquﬁgr"__,‘.;f_ -
1st District, Louisiana zthéifftffﬁ"' . :
Room 2412 _ : Co 3 i DA B
Rayburn House Office Building . ihS§ B
washington, D. C. 20515 ’ 2 11 D
(] ! .

Dear Congressman Livingston:

Thank you very much for your letter dated June 15, 1987, and
for the Small Business Administration seminar on government
procurement opportunities for minority small business.

I have studied the excerpt from the Federal Register concern-
ing the DoD Interim Rule and Request for Comments for imple-
mentation of the 5% goal you enclosed with your letter.

The "Rule of Two", as I understand it, may keep us from .com-
peting for Small Disadvantaged Business Set-Asides. Vle are
coffee processors. The Department of pefense, The Army and
Air Force Exchange Service, and the Veterans Administration
are our best customers. We are SBA 8(a) certified. Most of
our contracts have been won in open bidding. We are the only
company, to the best of my knowledge, competing for coffee
contracts, qualified as a SDB.

Perhaps a formula can be found, fair to all parties concerned,
for industries where there is only one SDB competing. Ve
trust a solution can be found. - -

Thanking you for your kind consideration, we remain

sincerely yours, B . et

H : . : ) B

\

Jack Bolaﬁos ; : B A o . ' 4 '”“”“Q
President - ‘ : C Lot e e ST

Encl. 1. Ltr,to Mr. Charles W. Lloyd dtd 5-30-87. seREAe
2. Ltr to Congressman Conyers datd 5-31-87
3. Ltr to LAMA dtd 5-31-87. - :

. .

(KRt}
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. * pefense. Acquisition Regulatory-Coqncii T B

- May 30, 1987

-ATTN: Mr. Charles-¥. Lloyd = - o=
: . Executive Secretary T
oDASD (P) DARS .
- ¢/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon
washington, D.. C. 20301-3062

Dear Mr. Lloyd:

Ref. DAR Case 87-33. Department of Defense Federal Acquisi-
tion Regulation Supplement; Implementation of Section 1207
of Public Law 99-661; Set-Asides for Small pisadvantaged
Business Concerns. (Interim Rule and Request for Comment.)

We are Coffee Roasters and ‘processors. (Primary Business
. Activity SIC Code: 2095; Related Secondary SIC Code: 2099.)

In the entire coffee industry we are the only SDB concern
capable of delivering to the Department of pefense coffee
products processed, packaged, boxed, palletized and shipped
in accordance with standard contractual reqguirements. To
the best of our knowledge no other SDB bids for this busi-
ness. The list of coffee roasters/processors bidding for
coffee is usually very small.

In our case the "rule of two" (See A Background. and Section
219.502-72.) may have the effect of keeping us from competing .

for Set-Asides for SDB Concerns. We trust a solution can be
found. : B

- Thanking. you for your kind consideration, we remain
Sincerely yours, ’ | - - ¢

\
\

N ;--}\

-

te

Jack Bolanos

. -. President o '

g e T
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| V. H. PATEL ASSOCIATES PA.
5500 EXECUTIVE CENTER DR, SUITE 106 CHARLOTTE, N.C. 28212

Q  July 17, 1987

.- Defense. Acquisition Regulatory Council

" Atfn: Charles W. Lloyd, Executive Secretary
ODASD(P) DARS, c/o OASD (_P&L)(M&RS) :
Room 3C841, The Pentagon T -
washington, DC 20301-3062

RE: DODj, Federal . Acquisition Regulation Supplement
Implementation of Sec. 1207 of PL99-661

Dear Mr. Lloyd

704/536-7600

We are in support to the proposed regulation and suggest that they be
made a permanent part of DOD acquisition policy with some modifications.

1. A 5% set aside for SDB is only lip service considering the percentage
of population eligible for the benefit of the program which is close to
25%. We suggest that Secretary Weinberger should direct the procure-

ment personnel to increase this goal to 10%.

. 2. The biggest draw back of DOD policy-toward SDB is
ment requires self-certification of a person or firm.

that the depart-
There may be

many on DOD's SDB list that are not SDB's, not even fronts and are
obtaining federal funds under false pretenses. I have personal
knowledge of such firms and when they were brought to the attention
of procurement officers, their response was, "We are not in the law

enforcement business".

All SDB's must be required to be certified, similar to SBA 8(a)
certification, with perhaps less paper work and expeditious process.

To our knowledge all state, local and Federal agencies,

exception of DOD, require certification.

with the

3. " All DOD prime contractors must be required to follow the same

SDB policy .

4. The ﬁdlicy ‘should apply to Archit_ectlEngineer Service Contract as
much as it applies to manufacturers and suppliers of goods.

. sincerely, = .

V- AdL
V. H. Patel, President’
~ V. H. Patel Associates
~ ce: Sen. Terry Sanford :
Cong. Alex McMillan .o
Cong. John Conyers
Cong. Mervyn Dymally
V.H. PATEL. PE CONSULTING ENGINEERS

N.H. KATHROTIA, PE.
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Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-~3062

_ Dear Mr. Lloyd:

- This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
. provides  comments on proposed parts 48 C.F.R. 219.001

- and 219.3. As explained below, 1 respectively object

, to the exclusion of Hasiddic Jews from the designated

lists of socially disadvantaged groups and to the

procedural handicaps that the Hasidim will suf fer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,"
Section 1207 (a) (1), the Defense Department. has the
responsiblity to make 'a similar determination. The.
controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce " has ~already made; ~namely,

. whether the : group ‘consists of individuals *who have

: been subjected to racial or ethnic prejudice or cultur-.
- ‘ al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups that are identified in  Part 219.001

of the proposed regulations, the Defense Department

should accept the findings of the Secretary of Commerce

P
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j(moét  recently confirmed on October 24, 1984) that
‘Hasidic Jews constitute a socially . disadvantaged
‘group individuals.-' = - : - S

; " In the absence of express recognition of Hasidic
-eltgibility.. in “Part. 219.001, I must respectfully
‘object to the.ptdtest:prQQeddres set forth in proposed
Part 219.302. These procedures are an open -invitation .
-to obstructionist“oppdsition to contracting_opportunities
by 1disadvantaged;'}ndivtduals who are. not members
of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under
"these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests

by Hasidic Jews for designation as socially disadvantaged.

Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely,

Euge Schwartz



. Waddell J. Timpson
: President
B " Phone: (919).867-9443 _
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~ Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd. .
Executive Secretary, ODASD (P) DARS
C/O OASD (P&L) (M&RS)
Room 3c 841
- The Pentagon A
Washington, DC 20301-306

Dear Mr. Lloyd:

I am writing to express my concern about the interim regulations that the Depart-
ment of Defense has developed to implement the 5% minority contracting goal.
Although the regulations are a step in the right direction, it appears that a num-
ber of important issues have either been overlooked or need revision in order to
maximize the effectiveness of the goals program.

First, in section 252.219-7006 part (c), on page 16267 in the May 4th Federal
Register, a manufacturer or reqular dealer is restricted to other SDB's only,

in the purchase of its end items that are needed to perform a contract let under
these regulations. This would totally eliminate otherwise qualified SDB'S from
participation in this program due to the 1imited nunber of end items SDB manu-
factures in certin product and service areas. I understand the reason for some
sort of restriction, but I feel that program integrity can be maintained with-
out jeopardizing effectiveness, by limiting end item purchases to small business
concerns only as it is currently handled in the small business set-asides. -

Second, the regulations contain no express provisions for subcontracting goals
for DOD's prime contractors. This would be an extremely significant inclusion,

- since the subcontracting dollars that are available in same states, either equal
or surpass the direct DOD contract dollars that-are regionally available. Also,
the prime contractors are not usually as strict .in their qualification procedures,
as- it relates to such things as financial responsibility, and therefore can add to
the growth of a wide range of SDB's that might have difficulty qualifying for
direct contracts initially, o o R - L

Third, it is unclear on what basis advance payments will be available to minority
businesses in pursuit of DOD contracts under this goals program. It is of utmost -
importance that these procedures be clarified and that the availability of advance
payments be maximized because the number of SDB firms seeking to help DOD fufill -
its goal will be in direct proportion to the ability of those fimms to obtain
interim financing for contract compliance. ’ o

. 867 Bedrock Drive -
‘Fayettevills, N.C. 28303
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Fmally, part:lal set-as:.des have been spec:LfJ.cally pr:ohJ.bJ.ted despite their
° ©  potential ability to facilitate -minority business participation. This would be
- _adlsastemxsmstakefortheprogran Afterall, thegoalsmogram,aslunder
" stand it, is designed to-maximize, not prohlblt Small D;Lsadvantaged Busmess -

partmlpatlon in DOD oontractmg. ' -

I urge the Department of- Defense to address these 1ssues quickly and thoroughly
mthefmal regulatlons. ' T

é:incerély,
w\ . (jw

Wa:idgll J. '1m'pson CT
President
WJT/bb.

. cc: Senator Terry Sanford
Senator Jesse Helms
Congressman Charlie Rose



- contract to an 8(a) firm:

ISHNERYASS© CIANE Spmez

4 PROFESSIONAL DRIVE o SUITE 136 « GAITHERSBURG, MARYLAND 20879 e (301) 926-2797

wiy 17, 187 - .

Defense Acquisition Regu]atory Council

ATTN: Mr. Charles W. Lloyd, Executive Secretary
ODASD (P) DARS

c/o OASD (P&L) (M&RS), Room 3C841

The Pentagon :

Washington, D. C. 20301-3062

Dear Sir:

Subject: Comments on DAR Case 87-33 for Architectural and Engineering
Services

This letter is in response to your jnvitation advertised in the Federal
Register, Vol. 52, No. 85, dated May 4, 1987, concerning the set asides
Tor small disadvantaged business (SDB) concerns. ’

Shah & Associates, Inc. (SHAH), is a small disadvantaged Architectural and
Engineering (A&E) firm involved primarily in the design, testing, and
investigation of electrical engineering projects throughout the United States,
South and Central America and Thailand. SHAH received an g(a) certification
in A&E disciplines from the Small Business Administration in 1984. Since
1984, we have received only two ASE contracts under the 8(a) Program, while

‘we have received nine A&E contracts in open competition with large, established
A&E firms' None of the contracts that we received were set aside for small
_businesses.

.The purpose of the 8(a) Program and. the Smai] Business Program is to increase

participation of the small business and small disadvantaged business firms
in the DOD procurements. However, at this time, review of the past two years'
Commerce Business Daily announcements rgvea] that DOD does not set aside

procurements for even small businesses in the Architectural and Engineering -
areas. A copy of a letter dated June 29, 1987, received from Mr. Chiasson,

Director of Management Analysis at the Naval Facilities Engineering Command,

Chesapeake Division, Department of .the Navy, also confirms this. The same
Naval Facilities Engineering Command has not, to date, awarded a single A&E

L 4
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“This background of non-compliance by the Chesapeake Division of the Department
of the-Navy and DOD, in general, and the fotal disregard for the laws of the -
TUnited;Statesiis fmportant.- to note ‘in: formulating future laws and safeguards.
“against non-compliance by the Department of Défense, whose civil and military
offices have been trusted with the greatest dut. of .following the laws in-the
defense of our country. . - ’ o : . i ' '

In order to make this law (Public Law L.99-661) work, provide the intended
results for the small disadvantaged businesses and increase participation of
SDB concerns in A&E areas, we strongly recommend that the Implementation
Section of this law include the following: .

1. The Implementation Section Must Specify A Specific Rule for Setting
Aside A&E Procurements

The Brooks Bill, a haven for large A&E firm and DOD Contracting Officers,
Engineering Directors and Base Commanders in not setting aside 8(a)

- projects, states under Section 40, U.S.C. 543, "no less than three of
the firms deemed to be the most highly qualified to provide the services
required.” The "Rule of Two" is in conflict with the Brooks Bill, 40,
U.S.C. 543.

We recommend that you add either a separate section or in Section
219.502-72 add the following:

"For A&E contracts, a "Rule of Three" is required for setting aside
procurements for SDB concerns under this bill."

If this statement is not included, then Contracting Officers, Engineering
Directors and Base Commanders are not going to set aside any contracts for
SDB firms because they have an excuse that.is in conflict with the Brooks
Bill. ‘ ) :

The Implementation Section Must S ecify Protesting Procedures for Non-
compliance by the Contracting Officers for Immediate Resolution

ction 219.302 includes pfétesting a small business

representation but does not include protesting by SDB concerns when the

Contracting Officers refuse to set aside procurements under this law,
‘even though SDB firms meet all the requirements.

The Imp1ehentétion Se

Failure th include this provision-wi]1 force SDB firms to spend their .
meager resources in following up "“through the chain- of command" and
consume all their resources. As a result, they will be frustrated and

will not pursue the matter further. The Contracting Officers will then
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. say, "We do-not have enough .SDB concerns.” This.is what they are
.- saying now. In short, inctusion of -specific .procedures will enable
‘ T jncreaséd participation of SDB concerns in meeting the 5% contracting -~
= . goal of-DOD. - - LT -

3. The Implementation section Must Include the Goal 6f55i:toh£ract'0011arsj
for A&E Procurements o B e o

At present, DOD hires minority firms for menial- jobs such as window
washing, garbage collection, etc. to meet their procurement requirements.
Very few A&E procurements (none for the Naval Facilities Engineering
Command, Chesapeake Division) are set aside for minority firms because
ASE is considered "Elite" and minority firms should not be trusted for -
this sophisticated procurement even though minorities are trusted in the
battlefield to shed“blood in the defense of our country. This disparity
must stop if a meaningful execution of this Law PL 99-661 is to be
carried out to increase participation of minorities. It must be noted
that 5% of the contract dollars in the A&E areas is far less than the 15.3%
minority population comprising black Americans, Hispanic Americans,
Asian Pacific Americans, Asian .Indian Americans and Native Indians.
We strongly recommend that the Implementation Section must include the
. : following, in the "Contract Goal for Minorities":
]

Five (5) percent of the contract dollars must be set aside for
A&E areas for SDB firms.

Failure to include this provision will result in Contracting Officers
meeting their goals by hiring minorities for menial jobs such as

garbage collection, window washing and painting. The real benefits of
this program is to increase participation of minorities in the state-of-
the-art and advanced technical procurements. Failure to include this
provision will fail in accomplishing. this objective.

4. The Implementation Section Must Include Provisions and Procedures to
o Make Contracting -Officers TRccountable”

The Contracting Officers, when. contacted to set aside contracts, tell .
us to contact-the Engineering Project Officers and the Engineering
Project Officers tell us to go to the Contracting Officers. This "run-
around" does not produce any results for the minorities in the A&E areas.
There are three main reasons for not setting aside A&E contracts in the
dod Contracting Offices: ' ' T '

'(1)_ Léck of an accountability'requirement by DOD;'
(2) - Lack of technical kmowledge. R
(3)  Subjective interpretation of the laws.
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However, the bottom-1ine reason_is the "lack of accountability require-
ment" by the DOD. If theiCOntractjng Officers are to be accountable
~_for their actions or lack.thereof, then they will be -forced to pursue.

_ the contracting goals established-by DOD. A
In summarization, we strongly recomriend that you include the above four
items in the Implementation Section of Public Law PL 99-661. Failure to
do so will result in a program entitled "Mission Unaccomplished" and in the
waste of our tax dollars. I ' ‘ ' :

Thank you for tﬁe opportunity to submit our comments. I wou]d‘be glad to
testify or to provide any additional information you might need in support of
this law. ‘

Sincerely,

K, ({.{,Q}._)«gv

Dr. K. R. Shah, P. E.
KRS:cc



pr. K.-R. Shah

- Shah.and Ae80
-4 Professiona

Suite 136

,Gdithérsberé;

Dear Dr. Shah

We have r
You requested
fiscal year 1
for small bus
awarded by th
businesses.

DEPARTMENT
CHESAPEAKE DIVISION

NAVAL FACILITIES EN

ciates - .
1 Drive

Mafyland 20879

eceived your Freedom of
«the following documents

OF THE NAVY

GINEERING COMMAND

PUILDING 212, WA!NING'O“ NAVV; YARD IN REPLY “EFE“ 0
WA’NING"’O". o.C. 20374-292%

. : . - . 012/BB

29 JUN 1987

Information Act request of 11 June 1987.
: 1.) Advance planning document for

986-8T; 2.) List of engineering contracts set-asides speclally
inesses; 3.) List of engineering design and service contracts ‘

e Chesapeake pivision to

g8(a) small business and disadvantaged

There are no engineering contracts get-asides for small business. The

only FY 87 engineering

#87-0-0054, Miscellaneous Repairs on

Corps,-Henderson Hall.

Any plauning document containing
gervice for FY 1986-87 would not be An advance document as FY 86 terminated
1986 and FY 87 terminates September 30, 1987. All projects for

September 30,

FY 86-87 have already bee

Based on

design and service contract under 8(a) is contract D

various building, Headquarters, Marine <

This contract has not been awarded to date.

engiﬂeering design and investigative

n designed and most are under construction.

this information you may want to redefine your request.

Sincerely,

R. F. ‘CHIASSON-

Director of Management Analysis
By direction of the
Commanding Officer



4485 N.E. Oth TERRACE, FT. LAUDERDALE, FLA. 33334
- GENERAL CONTRACTORS LICENSE #CGCO18371

"+ Cox & PALMER CONSTRUCTION CORP.

July 20, 1987 . -
Defense Acquisition Regulatory Council

Room 3C841, Pentagon Building
washington D.C., 20301-3062

- Attn: Mr. Charles Lloyd, Executive Secretary

Dear Sir:

Please be advised that our company has been performing construction
services on an exclusive basis for several of the DOD and DOT
service agencies since 1981.

The recent promulgation of Public Law #99-661 (set aside for small
disadvantaged business concerns), is creating a reverse discrim-
ination situation in the south Florida area, whereby there are
hundreds of small minority business firms (mostly of Latin origin),
that bid on Government contracts and to the best of my knowledge,
have never been discriminated against.

It seems preposterous that the Federal Government could even
conceive implementing such a law which has effectively excluded
thousands of non-minority firms which are the backbone of this
nation and contribute the majority of the nations taxes.

Any ruling and/or law that sets aside 100% of public services for
the exclusive enjoyment of minority factions at the expense of

the majority of the American public leaves me to conclude that this
legislation has been proposed by Fidel Castro and legislated by

the misguided liberals that serve in our House of Representatives.

It should be noted that most of the .construction contracts that
are.defaulted and/or run into trouble are those of certain minority
factions which have problems with understanding the American way

"of doing business.
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* Mr. Charles Lloyd
. July 20, 1987 . .
Page “Two o ) : -

en

. We have never advocated in the past, and/or will we in the future,
that minorities not ‘be given the opportunity of participating in
Government contracting, but strongly resent that non-minority
firms are receiving selective. elimination from per forming work
for the U.S. Government, especially since we have to pay the bill.

I trust this communique expresses our frustration and concerns, and
hope someone within our Government comes to realize that there was
no reason to implement this legislation, as no discrimination has

ever existed relative to minority firms securing a fair share of
the Government contracting market.. :

Very truly yours,

o

(. /é//%/@

. "“Edward A. Cox

. President

EAC/1d

cc: Mr. E. Clay Shaw
Mr. Dante Fascell



‘/ . /A rm’ @1 of Virginia Inc.

JJuly 21, 1987 o ' o ' S . _ .

- _ Mr. Charles W. Lloyd - . N ST -
" Executive Secretary . _ e LT -
Defense Acquisition-Regulatory Council .~ .
ODASD(P)DARS, c/o0 QASD?P&L) (MeRS), Rm 3C841 ) , -
The Pentagon: S . o v - -
Washington, DC -20301-3062

Dear Mr. Lloyd:

'Réference DAR Case 87-33,‘Im61ementation of Section 1207(a) of Public Léw 99-661;
Set-Asides for Small Disadvantaged Business (SDB) concerns.

Americans in general empathize with small minority businessmen who strive for a
portion of Government commercial contracts. However, competing contracts among SDB
concerns at higher than fair market prices is a waste of the American taxpayers

dollars, and just does not make good business sense.
The interim rule should not be implemented for the following reasons:

(1) Non-SDB small business concerns competing primarily for services-type con-
. tracts will bear the brunt of this rule because most of the services-type contracts
& do not qualify for exclusion under the small purchases exemption of FAR Part 13.

(2) If the rule is designed to assist the weconomically disadvantaged indi-

viduals" . . . "whose ability for competition in the free enterprise system is

~ impaired due to diminished opportunities to obtain capital and credit . . .", then
assist them in obtaining capital and credit, but don't take the contracts out of -

the truly competitive system among the entire small business community.

(3) After competitive award, the Small Business Administration (SBA) should
assist in training and financing SDB firms through either SBA guaranteed loans or
perhaps grants in extreme cases. This would serve a twofold purpose: (a) maintain
the integrity of the competitive, free enterprise system; and (b) aid the SDB concern
in getting started. in a competitive “real" world. - o

We implore the DAR'COuncil to initﬁate-immediaté.action to reverse this practice

which will severely penalize the non-SDB small businesses in the United States.

Sincerély, I o _ »
- Ray C;' ‘Barber - " . Paul D. Rasmussen o
President - 7 o . Executive Vice President
.‘ cc: Senator John Warner
Senator Paul Trible’ ©t

Congressman Owen B. Pickett
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~.Defense Acquisition Regulatory Council .
‘- Att: Mr. Charles W. Lloyd :
Executive Secretary : _

ODASK (P) DARS, c/o OASD (P & L) (M & RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 16263), and provides
comments on proposed parts 48 C.F.R. 219.001 and 219.3.

As explained below, I respectfully object to the exclusion
of Hasidic Jews from the designated list of socially
disadvantaged groups and to the procedural handicaps that
the Hasidim will suffer if the proposed regulations are
adopted. '

Hasidic Jews have been recognized as a disadvantaged
group by the Secretary of Commerce pursuant to his authoypity
to define this status as provided for in applicable Executive
Orders. See 15 C.F.R. part 1400.0 (c). Under the provisions
of Public Law 99-661, Section 1207 (a) (1), the Defense
Department has the responsibility to make a similar deter-
mination. The controlling statutory test for the Defense
Department is jndistinguishable from the determination
that the Secretary of Commerce has -already made; namely,
whether the group consists of jndividuals "who have been
subjected to racial or ethnic prejudice or cultural bias.”

15 U.S.C. #637 (a) (5). Thus, in.addition to the groups
that are identified in Part 219.001 of the proposed reg-
ulations, the Defense Department should accept the findings
of the Secretary, of Commerce (most recently confirmed on
October 24, 1984) that Hasidic Jews constitute a socially
disadvantaged group individuals. o _

~ In the abdehse of express recognition of'Hasidic
elegibility in Part 219.001, I must respectfully object
to the protest procedures set forth in proposed Part 219.302,

MID-ORANGE INDUSTRIAL PARK . 14 COMMERCIAL AVENUE
- MIDDLETOWN, N.Y. 10940 ol Telephone: (914) 692-2800
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 MONROE WIRE AND CABLE CORP.

‘;wfactum; of specialty wire.and cable

MID-ORANGE ZINDUSTRIAL PARK ¢ 14 COMMERCIAL AVENUE
o MIDDLETOWN, N.Y. 10940 ¢ Telephone: (914) 692-2800

Mr. Charles W. Lloyd. | ”:J' -2 . July 13, 198F.

These procedures are an open invitation to obstructionist
opposition to contracting opportunities by disadvantaged
individuals who are not members of a designated group.

Under the proposed procedures, designated group members -~
are entitled to a presumption of eligibility but other
jndividuals are not. Under these circumstances, individuals
‘who are hot members of designated groups are likely to be
the most frequent targets of the protest procedures under
Part 219.302.

~ Moreover, there is no statutory basis for the proposed
abdication of responsibility to the Small Business Adminis-
tration to determine disadvantaged status. In the past,
SBA has been unjustifiably (and unconstitutionally) in-
hospitable to requests by Hasidic Jews for designation as
socially disadvantaged. Although Public Law 99-661 requires
the Defense Department to apply the eligibility determinations
be made by the Defense Department and not the SBA. Accordingly,
I oppose the referral procedure set forth in proposed Part

219.302. 7
Mr. Abraham Wiede
: President
AW/vw o : . Monroe Wire & Cable Corp.

et
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G & H BUILDING MAINTENANCE CO.

' P.0.Box 486  Fayettevillo, N.C. 283020435 @ (919) 3234858, -

July:16, 1987 . - . ) N -

Defense Acquisition. Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
C/O OASD (P&L) (M&RS)

Room 3c 841

The Pentagon .
Washington, DC 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern about the interim regulations that the Depart-
ment of Defense has developed to implement the 5% minority contracting goal.
Although the regulations are a step in the right direction, it appears that a num-
ber of important issues have either been overlooked or need revision in order to
maximize the effectiveness of the goals program.

First, in section 252.219-7006 part (c), on page 16267 in the May 4th Federal
Register, a manufacturer or regular dealer is restricted to other SDB's only,

in the purchase of its end jtems that are needed to perform a contract let under
these regulations. This would totally eliminate otherwise qualified SDB'S from
participation in t program due to the limited number of end items SDB manu-
factures in certin product and service areas. 1 understand the reason for some
sort of restriction, but I feel that program integrity can be maintained with-
out jeopardizing effectiveness, by limiting end item purchases to small business
concerns only as it is currently handled in the small business set-asides.

Second, the regulations contain no ‘express. provisions for sub&ontracting goals

for DOD's prime contractors. This would be an extremely significant inclusion,
since the subcontracting dollars that are available in some states, either equal
or surpass the direct DOD contract -dollars that are regio‘nally'available. Also,
the prime contractors are not -usually as strict in their ‘qualification procedures,
as it relates to such things as financial responsibility, and therefore can add to
the growth of a wide range of SDB's that might have difficulty qualifying for
direct contracts initially. o ; C i '

Third, it is unclear on what basis advance payments will be available to minority
businesses in pursuit of DOD contracts under this goals program. It is of utmost
importance that these - procedures be clarified and that the availability of advance
payments be maximized because the number of SDB firms seeking to help DOD fufill
its goal will be in direct proportion to the ility of those firms to obtain
interim financing for contract compliance. :



Finally,- partial set-asides have been specifically prohibited despite ‘their
potential ability to facilitate minority business participation. This would be
~ __a,dis,ésterous mistake for the program. Afterall, the goals.program, as I under-" -
stand it, is designed to maximize, not prohibit Small Disadvantaged Business ;
participation in DOD contracting. S

I urge the Department of Defense to address these issues quickly and thoroughly
in the final regulations. : . ' '

Sincerely,

Willie J. Gould,
President

WJG/bb

cc: Senator Terry Sanford
Senator Jesse Helms
‘Congressman Charlie Rose



NELLO L. TEER COMPANY
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| OFFICE TEL: (919) 0626191 « TELEX: 570448
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Depariment of Defense

Mr. Charles W. Lloyd :
Executive Secretary, ODASD (DARS)
c/o OASB (PNL) (M&RS), Room 3C841
Pentagon

Washington, DC 30201-3062 o

Dear Mr. Lloyd:

RE: DOD Federal Acquisition Regulation
Yolume 52, No. 84; Federal Register

| would |ike to relterate the concern expressed by Mr. Gregg Ward of the
National Construction Industry Council (NCIC) concerning the new DODefence
Federal Acquisition Regulation.

I, too, understand the pressures that government of f lces come under relating to
small, disadvantaged business (SDB) support; however, | cannot support the
acceptance of this regulation as it stands.

The construction industry as a whole, and this company in particular have made
many efforts to support, encourage, tutor and assist SDB's. In my career, |
have seen these efforts be rewarded and | have seen the impact of the failure
of a DBE on our jobs. | also know that support Is available through the
A of which this company is a member and through
the mwmmnﬂmunmm of which | am Durham Chapter .
President. The Industry does have a good track record of compliance with.
_guidel ines and | encourage your offlce to insure that a careful assessment is
made of the Impact of this interim rule and any final regulations that may be
written Please convey my feel Ings on the matter to whomever else you feel may
‘be able to have an impact on review and final decisions. ‘

‘Attached is a copy of the NCIC letter 1o OMB outlining several concerns and
questions. | encourage you to review these In making your'assessmgnf._

- Respectful ly yours,

Jo Moore :
Schedul ing/Cost Engineer



NATIONAL CONSTRUCTION INDUSTRY COUNCIL
1919 Pennsylvania Avenue, N.W. © Suite 850 ® Washingion. D.C. 20006 © (202) 887-1494

SPECIAL NOTICE
0: ". All Delegates .- AT
eroits - Gregg wazd G | |

RE: New DODefense‘Acqnisition’Reguiation;'

'DATE: June 4, 1987

-+

On June 1, 1987 the Department of pDefense inaugurated new procedures
relating to the solicitation of construction bids for the next three
fiscal years. The new rule (being implemented on an interim basis)
will in many cases have the effect of foreclosing bid submissions

from firms which are not defined as being small, disadvantaged
businesses. In general, if poD is aware of two such firms in the

area (known as the rule of two), DOD contracting officers are directed
to set-aside the entire project for the  small, Jdisadvantaged business
community (SDB's). Only bids from SDB firms will then be solicited.

Please review the attached NCIC letter recently sent to the Office
of Management and Budget for more specific information. The regula-
tion is on page 16263 of the May 4, 1987 Federal Register. We en-—
courage you to read it and convey your feelings about it to the De-
partment of Defense, OMB, the White House and your Congressional
delegation as soon as possible. :

et v ATy L AT AR SCTWS AT AT MRS TP T TN SR T s 44 "'@m"’ﬂ"
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W & R ASSOCIATES
%3 Jul 1987
P.O. BOX 604 ’ ' f - P.0.BOX'6637
‘ NORWICH, CT 06360 ) 3_ HARTFORD, CT. 06106
TELEPHONE (203) 889-5950 ' . . :

June 19, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd '
Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS) ’

Room 3C 841

The Pentagon

Washington, D.C. 20301-3062

e

Dear Mr. Lloyd:

I am writing to express my concern about the interim
regulations that the Department of Defense has developed to
implement the (5%) minority contracting goal. Although the
regulations are a step.in the right direction, it appears
that a number of important issues have been overlooked.

First, the regulations contain no express provisions for

- subcontracting. Second, the regulations do not provide for

the participation of either historically Black colleges and
universities or minority institutions. Third, it is unclear
on what basis advance payments will be available to minority
businesses in pursuit of the (5%) goal. Finally, partial
set-asides have been specifically prohibited despite their
potential ability to facilitate minority business participa-
tion.

As a consultant that represents a number of 8(a) and-
minority. business concerns, I have found that contract splits
have been an essential tool in assisting MBE's in the main-
streaming effort. In instances where contracts are either
large in volume, highly critical and/or time critical buys -
the contract splits have afforded MBE's a greater resource of
follow-on contracts and has enhanced the pool of available
contracts. Many of the contracts that emanate from the
aforementioned source are on prime contractor's "keep list".

. I ufge the Department of Defense tq-address these issues
quickly and thoroughly in the final regulations. ’ .

Sincerely,

SN IS

Ronald V. Williams
Principal
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Heating|Air Conditioning — Commercial Refrigeration

Y 9 . 871 Warner Dr.
‘ ) Huntingtown, Md. 20679
. : . 855-8237 .
: ' May 23, 1987

Defense Acquisi.tion Regulatory Council
ODASD(P) DARS, c/o OASD (P&L) (M&RS) ,ROOM 3cs_41
_The Pentag'on, Washington, D.C. 20301-3062

Attn: Mr. Charles W. Lloyd Executxve Secretary

RE: Defense Department Implementation of Section 1207. ;
Contract Goal for Minorities" :
" All contracts to be set-aside for minority owned contractors

Dear Mr. Lloyd ,

We are a small construction firm, who for the last seven years, bid on and
received Government contracts in the "Set-aside for Small Business Category."
We depend 100% on this type of work. Since I am not a minority, I suddenly
find myself on the brink of extinction. Action has been taken by the Department
of Defense to set aside all contracts to minority owned contractors, to begin
June 1, 1987, and to remain_in effect until 1989. So what happens to all the .
companies like us who are not minority owned?

This is absolutely the most absurd action ever taken by a Government that I

used to think had some degree of logic and fairnmess. If logic were used, it
would be obvious that this action will establish a breeding ground for fraudu-
lant fronts for ownership. Other problems would be construction delays, cost
over-runs, and bonding problems. Obviously no logic has been used in this action.
As for fairness, it's the most blatent use of reverse discrimination I have

ever seen. : '

I believe it's fair for all people to have equal rights. It is not equal rights
when five contractors are put out of business so that one contractor can get rich.

It seems to me that one small area of the Defense budget is being manipulated
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that
the upper end of the budget is being neglected in this area. .

1f sonethmg is not done immediately to turmm this around, we and hundreds of
other small businesses like us will be put out of busmess. We solicit your
help in this matter. , .

Smcerely '

{ﬁ oudl ﬁw&aw&
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 ASSOCIATION OF
OKIAHOMA
GENERAL CONTRACTORS

P. 0. BOX 53385 / 301 N. E. EXPRESSWAY

OKLAHOMA CITY, OKLAHOMA 73152 / PHONE 405 843-5661

 June 5, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS A

c/o 0ASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd:

The Association of Oklahoma General Contractors considers the interim
regqulations implementing Section 1207 of Public Law 99-661, the
National Defense Authorization Act for Fiscal Year 1987, to be a
continuing abuse of the construction procurement process; and we
strongly urge that the interim regulations not be implemented for
military construction procurement. It is our sincere opinion that
these regulations are not required to achieve the goal of awarding 5
percent of military construction contract dollars to small
disadvantaged businesses. Additionally, we believe these regulatiens
to be discriminatory in nature to those small businesses that cannot
qualify as SDB firms.

Here in Oklahoma, we have observed the disastrous discriminatory
effect of the Small Business Administration's 8A Program. We have
seen SDB firms participate in this "giveaway program" ' receive
negotiated contracts. Frequently, these contracts exceeded the
competitive bid price by more than 40 percent. . We have then observed
these SDB firms subcontract 85 percent of the dollars to a non-SDB
firm, and do nothing more than observe the work of 'the non-SDB
Contractor to receive their 15 percent of the contract price. Such
abuses were repeated over and over by the SBA and the same SDB firm.
While this "giveaway program" was going on, many small non-SDB firms
faltered and failed because they had no opportunity to submit
competitive bids. Such rash discrimination by the Federal Government

B80ARD OF GUVERNORS
DAVIDSEWELL ... PRESIDENT

BILL YOUNGMAN ... o ......... _VICE PRESIDENT
MIKEWEBB. . ... ................ ... .SECRETARY
BENWELLS ... ... ... ..t PAST PRESIDENT
TEDCAMPBELL ................. ASPHALT PAVING
JIMDUIT ... c.iveeveiiena CONCRETE PAVING
BILLY THOMPSON . . ..........ooionvanns BRIDGES
CLAYWILSON . ... .o GRADING
RAYRICHARDSON ... ..............ouen AT LARGE

BILLSKEITH ... .. ... ...... EXECUTIVE DIRECTOR



is inexcusable and a total waste of taxpayer dollars. To our
knowledge, not one SDB firm that participated in the SBA 8A program _
developed into a firm that was capable of bidding in a competitive bid.

“market. Implementation of the Section 1207 interim regulations

invites this type of abuse to even a greater extent than the 8A
progranm. : : -

We are in complete agreement with The Associated General Contractors
of America letter to you dated June 1, 1987; which outlines in detail
abuses that will be-created by the implementation of the Section 1207
interim regulations: ' We urge you carefully consider the devastating
economic impact- that these regulations will have on the construction
industry; and withdraw the interim regulations immediately.

Sincerely,

\ ;Nac

ILL SKEITH
Executive Director



P.0. Box 559: L
509 Cooper Street -

- den, N.J. 08101-0559
541-4100

June 4, 1987 .

Defense Acquisition Regulatory Council
ATTN: Mr. :Charles W. Lloyd T

Executive Secretary, ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841.

The Pentagon :

Washington, D.C. 20301-3062

Dear Mr. Lloyd,

I am writing to express my support for the regulations that
the Department of Defense has developed to reach its 5% minority
contracting goal. 1In general, I think they represent a step
forward and at least a good starting point for going ahead with.
implementation. I especially support the intent to develop a
proposed rule that would establish a 10% preference differential
for small disadvantage businesses in all contracts where price is
a primary decision factor.

However, 1 am concerned that several important questions
have been overlooked in the published interim regulations.
First, there are no provisions for subcontracting. Second, there
is no mention of participation by Historically Black Colleges and
Universities, and other minority institutions. Third, it is not
clear on what basis advance payments will be available to small
disadvantaged contractors in pursuit of the 5% goal. And .
finally, partial set-asides have been specifically prohibited
despite their potential contribution to small disadvantage
participation at DoD. :

I urge the Defense Department to address the above issues
quickly, and to move forward aggressively in pursuing the 5% goal
set by law. ' '

Larry Evans

LE/drf v

LEV

Enterprises, Inc.
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ARCHITECTS/PLANNERS .

1530 SPRUCE STREET

PHILADELPHIA, PA 19102

215/735-3035

ROBERT S. SAXOIN, AlA

THEODORE RCAPERS &

CORPORATE MEMBERS
AMERICAN INSTIIU S
OF ARCHITECTS

A Robert S. Sax;n, AIA © Theodore R. Capers, AIA

June 10, 1987

Defense Acquisition Regulatory Council . B
ATTN: Mr. Charles W. Lloyd o ’ :
Executive Secretary, ODASD (P) DARS - : s
c/o OASD (P&L) (M&RS) ' ‘

Room 3C841

The Pentagon: :

Washington, DC 20301-306
Dear Mr. Lloyd,

I am writing to express my support for the regulations that
the Department of Defense has developed to reach its 5%
minority contracting goal. In general, I think they
represent a step forward and at least a good starting point
for going ahead with implementation. I especially support
the intent to develop a proposed rule that would establish a
10% preference differential for small disadvantage
businesses in all contracts where price is a primary
decision factor.

However, I am concerned that several important questions

have been overlooked in the published interim regulations.

First, there are no provision for subcontracting. Second,

there is not mention of participation by Historically Black
Colleges and Universities, and other minority institutions.
Third, It is not clear on what basis advance payments will

be available to small disadvantaged contractors in pursuit

of the 5% goal. And finally, partial set-asides have been
specifically prohibited despite their potential contribution

to small disadvantage participation at DoD. . .-

1 urge the Defense Department to address the above issues
quickly, and to move forward agressively in pursuing the 5%
goal set by law. ' ’

Sincerely,
SAXON/CAPERS, AIA

RSS/TRC:sg
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May 29, 1987

The Honorable William Howard Taft, Iv
Deputy Secretary of Defense
Department of Defense '

The Pentagon

Washington, D.C. 20301-1155

Dear Mr. Secretary:

I have been asked'by Senator Weicker to review and comment on the contents
of your memorandum pertaining to the 5% DOD goal for contract awards to
Small Disadvantaged Businesses.

As president of an 3 (a) Small Disadvantaged Business for the past twelve
years 1t has been my experience,’ that clearly defined and detailed
procedures must be established, to insure that the spirit and intent of
Public Law 99-661 is implemented and achieved. The concept of this new
program as an extension of the SBA 8 (a) program is commendable but the past

uit short-comings of the 8 (a) program have shown that a better structure must

o be used initially if this new program is to be successful. Therefore, I
also recommend that a method of monitoring and measuring compliance with the
program's objectives be set-up in order to ensure that the established
target is met.

Thank you for giving me the opportunity to comment.

Sincerely,

INTERNATIO REA E_DATA INDUSTRIES, INC
J. villfodas—" |

President o : '
JV/mam



V . P Associates, Inc.

_ Automated Dats Processing *. Management Services * Research and Development

~ June 1, 1987 | REGISTERED MAIL |

RETURN RECEIPT BQQUESTED

" Defense Acquisition Regulatory Council,
 Attn: -Mr. Charles W. Lloyad,: -
~ Bxecutive Secrstary, ODASD (P) DARS,

c¢/o ORSD, (P&L)(M&RS), Room 3C841,

- The Pentagon,

Washington, DC 20301-3062
Reference: DAR Case 87-33
Dear Mr. Lloyd:

The Department of Defense (DoD) is to be commended on its aggres-
sive efforts to implement Section 1207 of the National Defense
Authorization Act for Fiscal Year 1987 (Public Law 99-661),
entitled "Contract Goal for Minorities." We, at Tresp Assoclates,
believe that the proposed regulations published in the Pederal
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly
a step in the right direction. . We support your proposed
implementation regulations with few exceptions, and submit the
following comments for your consideration:

ISSUE:

(1) The Rule of Two: The interim rule establishes a "rule of

two (ROT)" regarding set-asides for Small Disadvantaged Business

(SDB) concerns, which is similar in approach to long-standing
criteria used to determine whether acquisitions should be set aside
for small businesses as a class. ", ..Specifically, whenever a
contracting officer determines that competition can be expected to
result between two or more SDB concerns, and that there is
reasonable expectation that the avard price will not exceed fair
market price by more than 10 percent, the contracting officer is

directed to reserve the acquisition for exclusive competition among
. such SDB firmg...." ' ' ,

RECOMMENDATION: The rule of two implementation -procedures as.
currently presented gives the Contracting Officer complete
authority in the ROT process, and fails to address the role of the
Department‘’s Small and Disadvantaged Business Specialiats (SDBS).
DoD has a cadre of over 700 SDBS who have done an outstanding Jjob
in the impleméntation of other legislation; Public Law 95-507, as.
an example, Therefore, we recommend that the regulations be
written to mandate active participation on the part of the SDBS and

TRESP Associates, Inc., 4900 Seminary Road, 8ulte 700, Alexandria, VA 22311
) (703) 845-8400



Mr. Charles W. Lloyd
June 1, 1987
. Page 2

the <Contracting officeriin'rule of'two decisions. We feel that
the foregoing will result in :more balanced and unbiassed ROT
" opinions. - : : -

ISSUE:

2. Protesting small disadvantaged business representation.
Paragraph 219.302 (8-70) found at 16265, states in part, ".ee(l)
Any offeror or an interested party, may in connection with a
contract involving award to a SDB based on preferential conside-
ration, challenge the disadvantaged business status of any offeror
by sending or delivering a protest to the contracting officer...."
We believe that such loose wording will tend to encourage frivolous
protests. In our opinion, this will become a "delay tactic” on the
part of that segment of the business community, not qualified to

participate in the acquisition by reasons of their non-small disad-
vantaged business status.

RECOMMENDATION: The regulations should be more specific with
respect to who can protest. The right to protest the SDB status in
acquisitions involving SDB set asides, should be limited to only
effected parties (i.e., other small disadvantaged business firms.)
Further, to discourage frivolous protests, penalities should be
invoked in those cases where frivolity is determined. Definite
time frames should also be established with each step of the pro-
test process.

I8SUE:

(3) Subcontracting under SDB set asides. The proposed
regulations do not address the degree of subcontracting to minority
business concerns under Section 1207 or the Statute.

RECOMMENDATION: T

In those cases where subcontracting opportunities exist, we
recommend that the successful prime SDB offerors be required to
award a mandatory percentage of such subcontracts to qualified
minority business firms. You may wish to consider language similar
to that contained in Section 211 of Public Law 95507. This will
encourage networking among the Minority Business Enterprises.



Mr. Charles W. Lioyd
June 1, 1987 = -
Page 3

Again, DoD 1s:toibe commended for its work ‘in the various soéio4<
economic programs, and if Tresp Associates can be of any
assistance to you, please do not hesitate to contact me. '

Very truly yours,

F. MADISON
Vice’President
Corporate Affairs

) cc:  NEDOO Conference
716 South Sixth Street
. Las Vegas, NV 89101

National Federation of 8(a) Campanies
2011 Crystal Drive, Suite 813
Arlington, Virginia 22202

Mr. C. Michael Gooden

President, ,
nma;thISwﬁmmsAnahmms,Imx
1215 Jefferson Davis Highway
Crystal Gateway III, Sulte 1304
Arlington, VA 22202

Mr. Dan Gill » o .
office of Small & Disadvantaged Business Utilization
0SD, The Pentagon, Washington, DC 20301 ‘
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TRACTELL, Inc.
%;wd%y,gawmwdamlé%¢MWﬁy

4490 NEEDMORE ROAD . DAYTON, OHIO 45424
_(513) 233-6550

- 26 May 1987

" Mr. Charles W. Lloyd
Executive Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Room 3¢-841, The Pentagon
Washington, DC 20302-3062

Dear Mr. Lloyd:

This letter responds to your request for public comment
concerning the development of procurement methods to be used to
implement Section 1207 of the Natjonal Defense Authorization Act
for Fiscal Year 1987 (P.L. 99-661).

1. As a reference, the Federal Register, Thursday, July 21,
1983, Part II, contains comments on the "Participation by
Minority Business Enterprises in pepartment of Transportation
Programs"”. In reading P. L. 99-661, exactly the same problems
are re-emerging for DoD as were handled by DoT in 1983.

2. Reference the Interim DAR rule including the statement: "
competition among SDB concerns whenever the contracting officer
determines that offers can be anticipated from two or more sbB
concerns, and that the contract award price will not exceed fair
market price by more than 10 percent... "

The practical implementation of such a procedure requires much
more information than the average contracting officer ordinarily
possesses. It also seems that this rule is either impossible to
implement, or if it is jmplemented, it becomes a prime candidate
for abuse. To "anticipate" that two or more spBs will respond to

an offer appears to imply knowing "uhich”" firms might respond;
" knowing the price range they will offer requires even more
specific knowledge of such potential respondees. This is. easy to
write as policy, but almost jmpossible for humans to do (witness
the IRS W-4 form!). ' - ' '

We recommend the "pre-established” criteria for SDB set-aside
under. P.L. 99-661 be more practically based on the estimated
dollar value for the award (typically done by requirement-side.
personnel anyway), and the generic capabilities of SDBs that
might respond to such solicitations. : -

Logistics « Engineering + Electronics * Information Processing » Cost Analysis * Economic Research
Socio-Environmental Research » Educational Consulting
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~We also recommend that certain "lLarger dolLlar” solicitations
become "on-the-spot” iset-aside candidates, based on the
determined capabilities of the SDB actually responding, rather
than those expected to respond. This would encourage capable
SPBs into gradual competition Wwith higher expectations of
success, which should be the ultimate goal of P.L. 99-661, but
not penalize any responding vendor. S '

2. Another concern js- the proposal of "exception five" whereby a
direct award could be made to an SDB . without competition when
sources sought identified only one responsible SDB to fulfill
requirements,... where set-aside criteria are pot met .. ". The
Latter statement (underlined) is meaningless, unless further
defined. What is the scope of responsibility within DoD for
which a specific set-aside criteria is met, or not met? Is this
criteria to be DobD wide? for a single agency, such the Air
Force; for a specific contracting agency? a geographic region.

This needs a Lot more clarification.

3. A second proposal establishes a 10 percent preference
differential for SDB concerns for the objective to attain a
specific goal. Again, the scope of responsibility within DoD for
the application for a specific goal is not clear. Also, this
proposal appears to be a set-aside after-the-fact of a sealed bid
process, wherein both non-SDBs and SDBs are being solicited.
This could be a source of major confusion if not pre-specified in
a formal solicitation, or other anouncement, requesting bids.

4. The formal definition of "SpB" js reasonably clear. Notably,
Part 204, Federal Register/ Vol 52/ & May 1987 regarding
jncreased categorizations of SDBs. In practice within DobD, "spB"
is systematically interpreted to mean a firm with SBA 8(a) certi-
fication, especially for the meaningful, Larger dollar value
efforts.

There will be a definite conflict with the existing SBA 8(a)
program, as administered, if indeed P. L. 99-661 intends to
increase participation'of.minorities in DoD contracting. As a
rule, certification in the SBA 8(a) program is a extremely
tedious, often endless process, constrained by the personnel and
Locations of SBA certifying offices.
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In effect, this current SBA: 8(a) certification process: is a major
constriction. Some other type of "pre-certification” should be
devised to apply to all SpB firms in the broader definition.
Otherwise, theApresence'of_fifms with 8(a) certifications may be
used to screen out SDBs without certification, since both are
covered by P.L. 99-661; .indeed this would be counter-productive.

To attain maximum exposure to'capablé'noh-SBA(SaX firms,'we
recommend DoD make maximum use of State-supported certification
of SBEs/SBDs and MBEs, regardless of their current SBA 8(a)

status.

L. We recommend a specific category of contracting within the
scope of P. L. 99-661 be devised for SDBs interacting, or seeking
to interact, directly with Historically Black Colleges and
Universities in contracted efforts that mutually enhance each,
and dually respond to DoD needs. We also recommend a specific
category of set-aside expediency in contracting when such efforts
are consumated involving Historically Black Colleges, much Like
the “Short Form Research Contract".

We strongly recommend policies be developed at the DoD Level that
accent the need for increased attention to the systemic inade-
quacies of HBCUs in dealing with the intricacies of DoD contract-
ing. Significantly more emphasis and Llatitude should be included
in those contracts with HBCUs that seek to "establish an
increased capacity” to compete more effectively in the DoD main-
stream. For example, costs of inclusion of specific support to
an institution from an SDB should be accented as a capability
enhancement for the HBCU, since this synergy covers TWO
objectives related to P. L. 99-661.

Also, when set-aside criteria CANNOT be met for either SDBs
and/or HBCUs, the capacity to use non-SDB firms in joint efforts
with SDBs, and/or HBCUs should be considered BEFORE the set-aside
category is withdrawn.

5. Finally, we recommend a strong evaluation process be super-
imposed on the implementation of P. L. 99-661 to assure that the
subsequently designed policies do what they suppose to do, or
possess a mechanism for change if they do not. This should
include before and after analyses, and pre~-set targets for both
the nuimber of SDBs involved in DoD contracting, .and the dollar
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June 6, 1987 ' K = R )

Charles W Lloyd, Exec Secy
Defense Acquis Reg Council
Room 3C841, The Pentagon

Washington, D C 20301-3062

Dear Mr Lloyd,

There is no need of repeating the discussion in the AGC of America
letter to your office, dated June 1, 1987. This Chapter of 160 supports
the areuments in that letter.

This being a small state,. would have many problems in trying to carry
out the provisions of the "Rule of Two."

It is our hope that you will discard your proposal.

Sincerely,

o . 52 ,
WILLIAM J KEO

Executive Vice President

Associated
General
Contractors
of Vermont

47 Court Street
P.0. BOX 750
MONTPELIER

VT 05602

(802) 223-2374

President
OTTO A. ENGELBERTH
Engelberth Construction, Inc.
Winooski 05404
Senior Vice President
ROBERT L. NORWAY
Bates & Murray, Inc.
Barre 05641

Vice President
MARC D. COTE
Blow & Cote, inc.
Morrisvilie 05661

Treasurer
Robert P. Lord, Sr.
E. F. Wall & Associates, Inc.
Barre 05641

Executive Vice President
WILLIAM J. KEOGH

Board of Directors
ROBERT A. CARRARA
J. P. Carrara & Sons, Inc.
North Clarendon 05759

WILLIAM E. DAILEY, 1
Wm. . Dailey, Ifc.
Shaftsbury 05262

ROBERT W. GRAHAM

S. G. Phillips Corp.
Waitsfield 05673

ROBIN L. HOUGHTON
Hutch Concrete Contracting Corp
Montpelier 05602

LEE H. LAWTON
Red-Hed Suppty, Inc.
Winooski 05404
MAYNARD F. MCLAUGHUN
Bread Loaf Construction Co. .
Middlebury 05753

ALLEN M. POTTER'
F. R. Lafayette, Inc.
Essex Jct. 05452

JOHN C. STEWART
Pizzagalli Construction Co.
So. Burlington 05403:

ROBERT S. WILLIAMS
New England Equipment Co., Inx
White River Jct. 05001

EQUAL EMPLOYMENT
OPPORTUNITY EMPLOYE
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o . June 2, 1987

Defense Acqu151t1on Regu]atory Council
ODASD (P) DARS -

c/o OASD (P&L) (M&RS), Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Attention: Mr. Chér]es Lloyd, Executive Secretary '

Subject: DODs Interim Rules Implementing A Statutory 5 Percent M1nor1ty
Contracting Goal (DAR Case 87- -33)

Gentlemen:

Subsequent to our review of your proposed interim rules, the following
areas seem to require edification.

Under the ’Other DAR Council Considerations’ there were thoughts regarding
the approach of allowing a 10 percent preferent1a1 factor application to the
Small D1sadvantaged Business (SDB) price in competitive negotiations, when
selection is based primarily on price. This approach, in effect, eliminates
Cost type contracts. We suggest a revision of this approach be 1nc1uded to
allow the app11cat1on of the 10 percent preferential factor to the costs
proposed by the SDB in the competition of Cost type contracts.

In further support of the intent of Public Law (PL) 99-661 we suggest the
degree of subcontracting by the prime SDB contractors also include goals to
encourage the networking and support of smaller SDBs.

In an effort not to damage one Government program for the benefit of another
- we recommend that the 5 percent minority contracting goal be against the

eligible dollars (exclusive of those allocated for 8(a) goals. and women-owned
'goa]s)

- When determining the number of qua11f1ed'SDBs, we request that all revenues
as a result of 8(a) participation be excluded as the size of many SDBs are
unrealistically inflated through subcontracts w1th the Small Bus1ness _
Administration.

..The protest process requires more gu1dance and pollcy The issue of exactly
who is quallfled to challenge the process remains unclear. An ’interested
party’ requires definition. Our suggestion is that only qualified SDB offerors
have the right to challenge. Timeframes must be defined to prevent or
discourage the use of the PL 99-661 program.

3200 POLARIS, UNIT #9, 45 < LAS VEGAS, NEVADA 89102 « (702) 367-1300
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: . Page Two

Request the establishment of a supportive bo]icy outlining an.aggressive
program in determining the availability of SDBs to perform on DOD contracts
(in consonance with the rule of two). - T )

The intent of PL 99-661 is well accépted by our Company. We 160k forward to
your consideration and implementation of the comments we’ve provided above.

Sincerely,

&MWW
Buck W. Wong
President

s
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. T - 2200 Peachtres Summit -

401 West Peachtree Street, N.E.
Attanta, Georgla 30365-4301

May 29, 1987

" Mr. Charles Lloyd
Executive Secretary
OSAD (P) /DARS
c/o OSAD (A&L) M&RS
Room 3C841
The Pentagon
Washington, DC 20301-3062

_ Dear Mr. Lloyd:

I would appreciate it very much if you would provide me with a
copy of the Department of Defense's proposed procedures for
achieveing the 5% minority contracting goal (reference: DAR Case
87-33)

. This information should be sent to:

Mr. John S. Schadl

Assistant to the General Manager
for Equal Employment Opportunity

Metropolitan Atlanta Rapid Transit
Authority

2200 Peachtree Summit

401 W. Peachtree Street, N.E.

Atlanta, Georgia 30365-4301

Thank you for your assistance.

Sincerely,

S

Assistant to the General Manager
for Equal Employment Opportunity

-~

dkh o ' . : o

Metropolitan Atlanta Rapid Transit Authority
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con-real support group, inc.

E
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oG légD Foam 20241
The Pentagon

Washingten, [0.C. UaOl 0e2

Dear Mr. Llouvd:

ulatian of the DAE
curement.
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Upon careful review of the limited informatioen prowvided, I am
encouraged in the competition im  the contracting act whereby
direct awards could be made to & Small Disadvantaged Business
lien without previding for full and cpen competition.

21 would ensure that Small Disadvantaged Businssses
cwed to compete  =gainst other businesses or provide
ith a fair =nd reasonable price when other S0E' = are
& toc compete.

ish me with additional information on this proposal.

INC.

Prebldnnt

ft. worth/dallas ¢ austin

297 n.w. 25th street ¢ grand prairie, texas 75050 ¢ 214-641-0044 metro 988-9444



" Highland Corporation

Emile Godfrey
Chairman and CEO
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May 27, 1987

Defense Acquisition Regulatory Council’

Attn: Mr. Charles W. Lloyd, Executive Secretary
ODASD(P) DARS, c/o OASD '

(P&L) (MARS), Room 3C841

The Pentagon '

' Washington, D.C. 20301-3082

Dear Mr. Lloyd:

DFARS Implementation of Section 1207 of the National Defense Authorization
Act for Fiscal Year 1987 (Pub. L 99-661) - "Contract Goals for Minorities'".

The Statute, on examination, appears to be a fair and equitable law
for assisting minorities in gaining access to Department of Defense
procurement. However, since the Supreme Court's recent ruling on who
can claim minority status, those minorities who for decades have been
suffering from economic parity, must further contend with groups who
have been suffering from culture acceptance.

To cause racial (Black) minorities to compete against culture minorities
for contracting opportunities with DOD, even using the 'rule of two'',
racial minorities cannot compete against a culture-designated minority
because of the long tradition of economic sophistication enjoyed by

the latter.

Because of the recent Court ruling, defining minority status, all that
the Statute intended should be reviewed for its effect on the "target
groups." Especially in implementing the Interim Rule under (FAR) Part
13, for exclusive "competition'" among SDB-concerns. o

With the minorities "and their homeland identity, it can be forseen

that with the "rule of two," foreign made products that can be obtained

and are "acceptable substitutes" or "specified" by the Bid conditionms,

will be made available at prices the other minorities will not be privilege
to. How much of the volume of DOD's commitment to minority procurement

of the 5 percent goal this will amount to, there is no immediate answer.

It might be determined with some degree of accuracy by examining DOD's
procurement under P.L. 95-507!!

A Minority Business Enterprise



There is intended no negative meaning by the above statement, but it
opens up the possibilities that if DOD had more procurement activity
with small and disadvantage business firms under P.L. 95-507 then it
did under the 8(a) program, with the "new minorities' now as a resource
the opportunities for the historical minority is negatively impacted.

It is seen by this writer that unless the '"rule of two" is implemented
using "apples with apples!" and not "apples" with "watermelons'" a disparate
effect" will be the result of a well-intended Statute.

It is my belief that DOD has higher responsibility in determining SDB
other than self certification as outlined in subpart 219.3. "Determination
of Status as a Small Business concern'". It would appear to this-writer
that if SBA will be called in only to determine the status of a SDB

under protest, why not contract with SBA and determine their status

during the certification process. More money, time and effort could

be saved with this process and a major effort could then be given SDB

who have been certified by SBA. The outlined process under this sub
section opens the door for too much cheating and there is no need for
another "60 minute" expose of a beneficientual law.

Subpart 19.8 - Contracting with the Small Business Administration (the

8(a) Program) should be a mandatory requirement and not an option.

8(a) contractors are firms that have been. properly screened and identified
for the capabilities to perform in the areas of their qualifications.

Every governmental body should be required to use these companies unquestionably
by the standards met through the SBA 8(a) certification process. Every
congress person who has supported an 8(a) company should insist that

this be the rule. o

The contents of this letter are meant to be critical of efforts by
governmental units when they do not foresee the wisdom of their actionms,
although well intended. There is evidence this Statute resulted from

DOD's inability to implement P.L. 95-507, and this effort is a modification
of the Economic Development 10 percent mandate for MBE's of an earlier
time. The efforts are to be applauded, but they should be reviewed

very carefully as to the impact on the intended audience.

imterely,
Norman Macon
Chief Executive Officer

cc: Congressman Tom Luken

: _Congressman Bill Gradison
Senator Metzabaum
Senator Glemn =
Hertha J. Williams, SBA
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PENg}ZgOlL PRODUCTS COMPANY

- PENNZOIL PLACE P.O. BOX 2967 » HOUSTON, TEXAS 77252-2967 o (713) 546-4000

CARROLL C. COOK
Vice President,
Fuels Marketing

May- 29, 1987 .

Defense Acquisition Regulatery Council

ATTN: Mr. Charles W. Lloyd, Executive Scceretary
ODASD (P} DARS '

c/0 OASD (P&L) (M&RS)

Room 3C841

The Pentagon '

Washington, D.C. 20301-3062

Re: DAR Case 87-33

Comments~of Pennzoil Company and
Pennzeoil Products Company

For over 20 years, Pennzoil Company has been awarded fuel supply
contracts, on a competitive bid basis, to supply the Department of Defense
(DOD) with jet fuel and other petroleum products. During that time, we
have established a reputation for product quality and reliability of
supply at a fair price. Consequently, while we recognize the department's
desire to promote the ability of small disadvantaged businesses (SDBs) to
compete for fuels contracts, we must vigorously oppose adoption of the
department's most recent proposals regarding SDB contracts on the grounds
that they unduly disadvantage historical, larger business suppliers and
concurrently violate the administration's commitment to fiscal austerity.

As both a crude oil producer:and a refiner/marketer of gasoline and
other petroleum products, Pennzoil appreciates the opportunity to. comment .
on the DOD's proposed rule to develop .procurement methods to be used to

© implement Section 1207 of the National Defense Authorization Act of Fiscal

Year 1987 (P.L. 99-661). The proposed methods are intended to achieve a
goal of awarding 5 percent of contract dollars to SDBs. While the goal

.¥tself is laudable,fthe'mechanisms proposed attempt to achieve that goal

at the expense of fair and open ¢ompetition and in spite of proven track
records of reliable supply and lower cost alternatives. ‘

1-0008/1

A PENNZOIL COMPANY



Pennzoil has serious concerns regarding both procurement methods that

have been  proposed. The first proposal being considered would allow a
direct award to an SDB firm, without providing for full and open
conpetition in order to achieve the 5 percent goal. Pennzoil believes

that removing competition in an attempt to achieve that goal arbitrarily
confers an .enormous and unfair competitive advantaze to SDR concerns and
will upltimateoly coot TS, taxpayers millions of dollars in cverpaymentls.
Moreover, this lack of competition could lead te =an .abuse of the
“disadvantaged minorities by promoters, brokers and pglhere, which
‘result in an increasc in uneconomical and non viahle
investments. Thus, national sccurity could be endangered by foruling
‘Defensc Fuels Supply Center (DFSC) to rely on marginal operating units not
capable. of performing their contractual commitments. o

The second procurement proposal under consideration would establish a
10 percent preference differential for SDB concerns, also when the

preference is determined necessary to attain the 5 percent gozl. In other
words, an award conld be given to an SDB concern whose bid is up to 10
percent higher than the lowest bid offered. Pennzeil helicves that this
proposal is ludicrous, especially when applied to fuel sales. As you

know, companies such ac Pennzoil compete on very small margins. Allowing
SDB concerns to successfully hid up to 10 percent above other bids again
provides an outrageous, unfair advantage to those concerns. Those SDB
concerns would certainly not be disadvantaged with the huge profit margins
that they could reap from this type of bidding system.

In the current cconomic climate and faced with a spiraling federal
deficit, this administration should be particularly vigilant about how
federal revenues are managed and spent. Tt makes absolutely no economic
sense for the government to consciously lose revenues by overpaying (by up
to 10 percent) for any products when competitively priced alternatives of
comparable or better quality are available. ' Even in the haste to attempt
to reach a magical 5 percent goal, there is no justification for this
proposed rule, especially when the government would likely lose revenues.

Further, placing such a politicized administrative burden on DFSC
would effectively breakdown their "fair and impartial"” status with current
legitimate suppliers, thereby inviting more requests for favored
treatment. ' :

Pennzoil has always been .a company that believes strongly in fair

competition. We also believe that all companies must work to remain
healthy, viable and flexible, particularly during tough economic times.
However, companies - large or small - should not be a$ heavily subsidized,

while -at the same time not subject to competition, as this proposed rule
would assuredly allow. ' : :

We appreciate this opportunity to share our concernhs.

ely, = ", ‘; '
Dl 2,4
Carroll C. CookVf

Vice President
Fuels Marketing

CCC/mad
1-0008/2



Product Research

Incorporated
« Computer Applications 1033 Mill Creek Drive
e Operations Research Feasterville, PA 19047
e Services and Equipment : Telephone: (215) 322-2600

May 30, 1987

Defense Acquisition Regulatory Council

ATTN: Mr. Charles W. Lloyd, Executive Secretary
ODASD (P) DARS, C/O OASD (P&L) (M&RS)
ROOM 3C841, The Pentagon = -

Washington DC 20301-3062

Subj: Department of Defense Federal Acquisition Regulation Supplement; Implementation of Section 1207 of
PL 99-661; Set Asides for Small Disadvantaged Business Concerns : ‘

Dear Mr. Lloyd:

As a SDB we are in support of the spirit of PL 99-661 and wish to include the following comments in its
implementation: ‘

If an SBD needs to subcontract work to flesh out the particular area of expertese then he should be allowed
to do it by subcontracting to other SBDs rather than with non-SBD help. ,

The protest procedures should be tightened to preclude the dilution of the effectiveness of the law by its

enemies, i.e., frivolous protests, delaying tactics. On the other hand "fronts” and their users should summarily be
prosecuted to the highest extent of the law.

. goal. In many cases the 5% goal currently reached is done via maintenance and menial service contracts rather than
engineering and scientific work.

. Where contracting activities are at the 5% goal with current programs, make the new goal an additional
Make more of the work available to non-Washington SBD's.
You have a very difficult task, please call me if you need any clarification in our comments.

Sincerely,

Delis Negron, Jr. 4
President
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). 1000 SCHOOL DRIVE
.. JACKSONVILLE, ARKANSAS 72076

TN

. 501-982-5256
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July 10, 1987

Mr. Charles W. Loyd ,
Executive Secretary ' " :
Defense Acquisition Regulatory Council
ODASD (P) DARS ‘

c/o OASD (PgL) (MERS)

Room 3C841

The Pentagon .
Washington, D. C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Loyd:

We have just been made aware of the recent (June 1, _1987)-interim rule issued
by the DARC requiring the set aside for SDB's. .

We have contacted the Little Rock Air Force Base Contracting Office and they [
advise that the rules recently issued to them require that 1003 be set aside for
SDB's for all contruction projects over $25,000. | am baffled by a goal of 5%
of the DOD budget being intararetted by someone to be 100% ot the local
construction contracts.

We do not feel that this will serve in the best interest of anyone, even the SDB's

in our area. At best, it can only cost the Little Rock Air Force Base additional
construction money. It is our understanding that the contracting officer is allowed
to exceed fair market valve for SDB contracts by 10%. | can understand the concern
for minority businessess, but it does not seem reasonable that 100% of the contracts
be set aside and that the contracting officer would be allowed to pay a 103 premium.

Please include my strongest possible objection to this rule.
Sipcer ur

(@

T. R. Bond
President

GENERAL CONSTRUCTION — INDUSTRIAL — COMMERCIAL
METAL BUILDINGS



'E. WHINNEN CONSTRUCTION

4620 Edison, Suite H Colorado Springs, Cdlorado 80915 - (303) 591-9394

July 15, 1987

Charles W. Lloyd

Executive Secretary

ODASD (P) DARS -

% OASD (P & L) (M & RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

RE: INTERIM RULE FOR SMALL DISADVANTAGED BUSINESS
Dear Mr. Lloyd:

In response to the above referenced interim rule I urge you to
consider the impact this will have on all construction firms
contracting with the Department of Defense.

I believe that set asides for small disadvantaged businesses
is a proper program provided the bidding is competitive and
the firms involved are qualified.

This interim ruling has been implemented in the Colorado Springs
area and the result has been that several projects have been
withdrawn from competitive bidding. I do not believe that
restraining or limiting competition is now or will ever be

in the best interests of government contracting.

There are many small business contractors performing work for
the Department of Defense and we all work in one of the most
competitive industries in the country. This interim rule will
serve to eliminate the foundation of our industry with severe
economic impact.. : - '

Very truly yours,.

E. WHINNEN CONSTRUCTION

Presildent

. EW/mjw



July 16, 1987

Defense Acquisition Regulatory Counc11
Attn: Mr. Charles W. Lloyd

Executive Secretary , ODASD (P) DARS
C/0 OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C, 20301-3062

Dear Mr. Lloyad:

I am writing to express my support for the regulations
that the Department of Defense has developed to reach its
5% minority contracting goal. In general, I think they
represent a step forward and at least a good starting point
for going ahead with implementation. I especially support
the intent to develop a propsed rule that would establish
a 10% preference differential for small disadvantage
businesses in all contracts where price is a primary decision
factor.

However, I am concerned that several important questions
have been overlooked in the published interim regulations.
First, there are no provisions for subcontracting. Second,
there is no mention of participation by Historically Black
Colleges and Universities, and other minority institutions.
Third, it is not clear on what basis advance payments will
be available to small disadvantage contractors in pursit
of the 5% goal. And finally, partial set-asides have been
specifically prohibited despite their potentlal contribution
to small dlsadvantage partlclpatlon oat DoD.

I urge the Defense Department to address tﬁe above.
issues quickly, and to move forward aggressively 1n pur51ng
the 5% goal set by law. :

Vi

Sln erely,

2Lt \./géc?éw_/

/.
/“Steven Reece

/ /

President

SR/dh %
*O

cc: William H. Gray III



GRAVES ¥ Adssociates,

3104 Catalpa, Suite #8

P. O. Box 1549
PINE BLUFF, ARKANSAS 71613-1549
Third Generation of Road Budlders Telephone: 535-4123

July 16, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841 )

The Pentagon—Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd:

Graves and Associates, Inc. strongly opposes the interim regulations
implementing Section 1207 of Public Law 99-661, the National Defense
. Authorization Act for Fiscal Year 1987.

The Rule of Two set-aside for small disadvantaged businesses (SDB) is
not necessary, nor authorized by Congress, to achieve the goal of
awarding 5 percent of military construction contract dollars to small
disadvantaged businesses.

The ten percent allowance is nothing more than add-on cost. Fair
market prices are exclusively the product of competition for the

lowest possible costs. The Rule of Two is an invitation to abuse
taxpayer dollars and favors certain segments of the population, a
form of reverse discrimination.

I urge that the interim regulations not be implemented until such time
as the Department of Defense conducts an economic impact analysis of
the regulations in compliance with the Regulatory Flexibility Act of
1980. Thank you. . '

Sincerely, o
/;2 U
Don C. Graves, President

DCG/kk



W. M: Z. MANUFACTURING CO., INC.

359 BURNHAM STREET

EAST HARTFORD, CONN. 06108
TEL: (203) 528-7194

TELEX: 643-774

June 26, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern. about the interim
regulations that the Department of Defense has developed to
implement the (5%) minority contracting goal. Although the
regulations are a step in the right direction, it appears
that a number of important issues have been overlooked.

First, the regulations contain no express provisions for
subcontracting. Second, the regulations do not provide for
the participation of either historically Black colleges and
universities or minority institutions. Third, it is unclear
on what basis advance payments will be available to minority
businesses in pursuit of the (5%) goal. Finally, partial
set-asides have been specifically prohibited despite their
potential ability to facilitate minority business participa-
tion. '

I urge the Department of Defense to address these issues
quickly and thoroughly in the final regulatlons.

élncej;}y, ;7
4// $20 f£4$4o«?

a Palacios
redident
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July 15, 1987

“Mr. Charles W. Lloyd .
Executive Secretary, ODASD (P) DARS
Defense Acquisition Regulatory Council
c/o OASD, (P&L) (M&RS), Room 3C841
The Pentagon :

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I have had the opportunity to review copies of information forwarded to

your offices from Mr. C. Michael Gooden, President of Integrated Systems
Analysts, Inc., which sets forth recommendations to increase the probability
of the successful implementation of Section 1207 of PL99-661. I heartily
support his recommendations and encourage the consideration of his
observations and the incorporation of his astute ideas.

We are concerned, here in the Small Business Community, about efforts to

; assist with the implementation of this important legislation. Now that

. the 57 set aside has been established by law, we want to be sure that

, there are mechanisms in place by which Small Disadvantaged Businesses (SDB)
can comply and can, in fact, realize the goals of this legislation. We do
not want to leave the SDB without adequate and vigorous support, and without
a concrete system which provides for total and successful participation
in the entire process.

We commend past contributions to the developments in this area of procure-

ment. It is with your active involvement and receptivity that the goals
will be realized.

Sincerely,

‘Rose H. Elder
Executive Director -

RHE.JC.f

Rose Elder & Associates, Inc. * 1725 K Street, N.W. - Suite 1112 - Washington, D.C. 20006 - (202) 857-0745



W & R ASSOCIATES

P.O. BOX 604 S P.O. BOX 6637
‘ NORWICH, CT 06360 HARTFORD, CT. 06106
TELEPHONE (203) 889-5950 '

June 19, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS) ’

Room 3C 841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern about the interim
regulations that the Department of Defense has developed to
implement the (5%) minority contracting goal. Although the
regulations are a step in the right direction, it appears
that a number of important issues have been overlooked.

‘ First, the regulations contain no express provisions for
subcontracting. Second, the regulations do not provide for
the participation of either historically Black colleges and

universities or minority institutions. Third, it is unclear
on what basis advance payments will be available to minority
businesses in pursuit of the (5%) goal. Finally, partial
set-asides have been specifically prohibited despite their
potential ability to facilitate minority business participa-
tion.

As a consultant that represents a number of 8(a) and
minority business concerns, I have found that contract splits
have been an essential tool in assisting MBE's in the main-—
streaming effort. In instances where contracts are either
large in volume, highly critical and/or time critical buys -
the contract splits have afforded MBE's a greater resource of
follow-on contracts and has enhanced the pool of available
contracts. Many of the contracts that emanate from the

~aforementioned source are on prime contractor's "keep list".

I urge the Department of Defense to address these issues
quickly and thoroughly in the final regulatiomns.

Si éérely, :
. \&&Q M/A

Ronald V. Williams
Principal
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Editorials

Catch up on computerS—or else

Architects, engineers and contractors entering their respec-
tive disciplines in the caly 1950s were probably more
concerned with their slide rules than the promisc of a
scemingly complicated tool that could automate repetitive
and tedious calculations. If they started families within the
first five ycars ol their carcers, they could be grandparents
by now. But in thosc same ycars, the first commercial
computer has become 2 great-grandparent to the new ma-
chines on the market. Such shaiply accelerated lile cycles
increase greatly the vesponsibility of those in construction (o
understand and manage these powetful tools.

Computer uscrs in other industrics arc way ahcad of the
gane. They've developed computer planning strategies that
direct their computer purdiases, they've jomned computer
standards organizations, and they belong to user groups
that carry a lot of dout with powerful computer supplicrs.

Construction industry users arc playing catch-up (sce
p- 34). That requires a corporate commitment (o the expen-

jve computer cquipment acquired and a responsibility to

onitor the trends that could render it obsolete. This can-
bt be achieved unless construction industry users attempt
to master computer technology as it applics to their busi-
ness. Some users will respond that their primary business is
construction, not computer technology. But with the rate
technology is changing, almost all phases of construction
now have some computer input, and users who are slow to

. follow will surcly be left behind.

Trashing the Rule of Two

“Ihere comes a point when special cmphasis programs in
federal construction procurement become morce like the tail
wagging the dog. The cever expanding usc of the so-called
Rule of Two concept in the Dept. of Defense is a good
_example (see p. 7). This rule started out as a way (o
channel more of the $8 billion a year in defense constiue-
lion work to small businesses. But now it is also being used
to sct aside work for small disadvantaged businesscs (SDBs).
‘Iicre. is a place in federal contracting for programs (hat
allow small businesses and those owned by minoritics and
women to compete with-the giants of indusuy. The federal
government has a social responsibility in addition o its
function as a procurer of goods and services. But the-social
responsibility that calls for Girness also demands that spe-
cial interests be cut ofl at a certain point. It is ludicrous that
small disadvantaged and minority-owned firms be given first
crack at the crcam of a multibillion-dollar construction bud-
get, while experienced and cflicient mainstream producers
- sit on their hands.
By definition, Shits lack opportunity, experience, {inanc-
ing and skills, Programs 1o remedy that must be tailored

an eMR hinn 11 10R7

carcfully 0 address thosc problems. Projects should be
sclected accordingly, with an cye toward maximizing con-
tracting experience while limiting the potential impact that a
business's filure to perform will have on national defensc.
We suggest that the Defense Dept. go back to the drawing
board when it crafts its final rule. The Rule of Two concept
is simply an administrative expedient to meet arbitrary goals
and it has an unnecessarily severe impact on the competitive
bidding process. ‘

Emphasizing technology

The creation of a National Institute of Technology, pro-
posed in a Senate bill, could help put technology uansler i
the U.S. on the front burner, where it belongs. As proposcd
by the influential chaimman of the Senate Commerce. Sci-
ence and Transportation Committee, Ernest I'. Hollings.
the bill would move the National Burcau of Standards (with
its building and fire technology centers) into NI'T (ENR 6/4
p.7). And there’s much more than a name change.

Money authorized by the bill would stimulate techmology
wansfer through creation of regional federal-state centers
around the counuy. For the curent work ol NBS there
might be litde additional money, but results of that work
could be more cffectively made available o indusury for
commercial application. It is a good idca.

The landfill as art

The nation’s abundance of garbage, piling up in unsightly
“Mount Trashmores” from coast to coast, is a source ol
pride (o nobody. But there is new hope.

Within a few years, a dump in New Jersey could give new
mcaning o the disparaging tenm “junk art.” Following
design by artist Nancy Holt, the Hackensack Mcadowlands
Development Commission (HMDC) is planning to tansform
a 57-acre landfill into a picce of landscape ait. It will be
visible to millions of commuters and tounists who travel to
and from New York City via the New Jersey Turmpike.
Amuak or Newark Airport (see p. 28). , '

“The landfill will be dosed and sculpted into mounds.
with 2 covering of grass and other plants. Sky Mound, as i
will be called, will provide carclully arranged vistas ol the
rising and sctting sun and moon through mounds and stecl
structures. Its design is meant o provide an interesung
appearance o those who pass by, as well as o those who
stop at the site. ’ '

While landfills elsewhere have been urmed to recreation-
al usc such as parks, HMDC says this would be the fivst used
to create public art. To the extent that the public’s wash
cannot be recycled for the public good. here's another win
to find something positive in a growing national problem.
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The Counc11 believes the following concerns/questlons need to-
be addressed:

Is .DOD aware that this "rule of two" will effectively
foreclose all bidding opportunities from firms whlch are
not disadvantaged? -

Does not the "rule of two" in the construction industry
become an exclusionary 100 per cent rule for
disadvantaged firms over the next three fiscal years?

Has not the construction industry exceeded the 5 per
cent threshold, cited in the regulation as the goal to
be achieved, for years?

Is the construction industry -- the very industry
currently in compliance -- the only industry impacted by
the interim rule? Is aerospace affected? Research and
development? High technology contractors? If not, why
not? ‘

Was an economic impact statement conducted? If not, why
not? If one was compiled, what was the projected impact
on small business organizations in the construction
industry?

Why were no public comments received prior to the
implementation of the interim rule? Why an interim rule
in the first instance? Has the Administrative
Procedures Act been violated?

" Did the DOD acqulsltlon regulation get OMB clearance?

If not, why not?



Aot Wide—
Moving & Storage

12727 Saticoy Street North Hollywood, California 91605
(818) 98372299 (818) 764-8031

July 7, 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd .
Executive Secretary, 0ODASD (P) DARS
c/o OASD (P&L) (M&RS)

Room 3C 8 41

The Pentagon

Washington, DC 20301-3062

Dear Mr. Lloyd:

I am indeed writing to express my concern about the interim
regulations that the Department of Defense has developed to
implement the 5% minority contracting goal. Although the
regulations are a step in the right direction, it appears evident
that a number of important issues have been overlooked.

X First, the regulations contain no expressed provisions for
subcontracting. I am _a subcontractor. I am a small black moving
and storage company who at this time is having the most difficult
time acquiring business from Department of Defense prime
contractors, due to the fact that they expect me to compete with
the largest companies 1in the trucking industry - to offer the
largest discount to get business from them.

When I am outbid and can no longer compete, they deny me
business. No preference 1is given to me because I am a small
struggling company. It’s just like my opening a quick—-stop store
next to a 7-Eleven or a Grace’s Computer Company next to an IBM

Center - I am no competition to them, they get the business and 1
go out of business. This is what is happening to me now - it is

a reality with all small minority companies: . inability to
compete. : ‘ :

Second, the .—regulations contain  no express provisions for the
participation  of either historically black colleges and
universities or minority institutions. .My daughter will be a
senior this year, with plans for attending a black college. What =
provisions. are vyou implementing to make it possible for my
daughter and other minorities who have the 3.8 and 4.0 aptitudes,
but cannot afford the ever-rising expense of the ever-growing

cost of our fine colleges and universities? They should have



Mr. Charles W. Lloyd
July 7, 1987
Page @2

that choice and, Yes! the budget should and can allow these
provisions. Third, it * is unclear on what basis advance payment
will be available to minority businesses in pursuit of the 5%
goal. Finally, = partial set-asides have been specifically
prohibited despite their potential ability to facilitate minority
business participation. Why? ‘

I urge. the Department of Defense to address these issues quickly
and thoroughly in the final regulations. :

If the Department can spend BILLIONS of dollars on aircraft parts
that are worth hundreds; if the Department can spend BILLIONS on
equipment = that isn’t even proven to be operative for that cause
for which it 1is purchased; if the Department can spend BILLIONS
of dollars on what I’ve heard to be mistakes in spending, then
why s 1 ask, can’t the Department of Defense be more effective in
what is attributed to the future success of our great country and
that is:

: 1. Black small businesses, and

2. Black historical collegess universities and
minority institutions.

These are necessary, mandatory, and would give the Department’s
budget a face-lift. More credibility would be due you, Mr.
Lloyd, for implementation of these provisions, that have for so
long been neglected items, and inadequacies on the part of your
s snding power . '

s. Grace Bryan, President
Golden State Transfer

GB:ewt

cc: SBA - Los Angeles

: SBA - San Francisco
-Hon. Parren J. Mitchell - MBELDEF
- BBA - Los Angeles
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President
PHILIP LOVE
Brasfield & Gorrie
Birmingham, Alabama
1st Vice President
JIM RIVES
Rives Construction Co.
Birmingham, Alabama
2nd Vice President
THOMAS HALLMARK
Hallmark Builders
Birmingham, Alabama
Treasurer
MAC DAUPHIN
Ellard Construction Co.
Birmingham, Alabama
Executive Director
HENRY T. HAGOOD. JR.
P. 0. Box 10204
Birmingham, Alabama

DIRECTORS
BILL CATON. Chairman
Sequoia Construction Co.
Birmingham, Alabama
DON GILBERT
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Birmingham, Alabama
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& Gorrig
am, Alabama
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Brice Building Co.
Birmingham, Alabama
BILL ROWELL o

Brice Building Co. .

Birmingham, Alabama
JOHNNY HUTT

Hutt Construction Co.

Tuscaloosa. Alabama
B80B NATHAN

Johnson Contractors

Sheffield. Alabama

BILL PENNINGTON

Moore Engineering & Const. Co.

Birmingham, Alabama
BOB RAST
Rast Gensral Contractors
Birmingham. Alabama
BILLY SMITH
Smith Genera! Contractors
Florence. Alabama
BILL STONE
Stone Builders :
Birmingham, Alabama
808 DEAN
Sullivan, Long & Hagerty
Birmingham, Alabama
HIRAM MCKINNEY
Sullivan, Long & Hagerty
Birmingham. Alabama
GEORGE EDWARDS, Nat'l. Director
Richardson Construction Co.
Birmingham, Alabama

Alabama Branch

ASSOCIATED GENERAL CONTRACTORS

OF AMERICA, Inc.

Office - 822 University Bivd.

BIRMINGHAM, ALABAMA 35202
Telephone 252-8021

Mall - P. O. Box 10204

July 1, 1987

Mr. Charles E. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (PNL) (MNRS) ROMM 3C841
Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

You recently received a letter dated June 1, 1987 from Mr. Hubert
Beatty, Executive Vice-President of the Associated General
Contractors of America, with regard to DAR Case 87-33. Mr. Beatty's
comments on the interim rule implementing the goal of awarding 5% of
DoD contract dollars to small -business concerns, owned and
controlled by socially and economically disadvantaged individuals
(SDB's) and the establishment of a “"rule of two" regarding these
set—-asides.

Please be advised that the Alabama Branch of the Associated General

Contractors of America whole heartedly agrees with Mr. Beatty's
remarks. We would like to urge you in the strongest sense to resend
this interim rule, furthermore, we feel that it is in the best
interest of all taxpayers that there be a national policy to award
government projects to the lowest responsible bidder without regard
to race or size. We, who are in the trenches on a day~-to-day basis,
are exposed to excessive government spending where the taxpayer's
dollars are not utilized to the fullest. To continue to come out
with additional programs, where we are not getting the most for each
of these construction dollars, is just a bit too much.

Thank you for you chsideration in this iﬁporﬁant matter.

Sincerely,

Alabama Branch
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LEE WAN & ASSOCIATES, INC.
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July 10, 1987

Defense Acquisition Regulatory Council

Attn.: Mr. Charles Lloyd, Executive Secretary
0BASD (P) DARS

c¢/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301

RE: DAR Case 87-33
PL 99-661

Dear Mr. Lloyd:
. I am writing to express my endorsement of the above-referenced
- Regulation. Lee Wan & Associates, Inc. 1is a Disadvantaged Business
graduated from the 8(a) program in October, 1986. The newly enacted
Regulation would enable an 8(a) graduate, such as ours, to provide an
orderly transition from an otherwise sudden graduation syndrome to a
semi-protected arena which offers opportunities in between full
competition and no competition.

We are 1looking forward to taking advantage of the intent of the
Regulation to the fullest, and we are confident that a very useful purpose
can be served through this effort.

Yours yery truly,

Lee Wan, Ph.D., P.E.
~ President

LW:bf

. ) P
T L]
T e

At whectueal, vl GOl Eoe e mmeEL @EvrOnrmen LEL SLEUCLUNSL s UImVeyInmGg sServIcEs @il CONsLEeuction management



£ g 13 PR S Bb

. ’ . :r F lCE ':I F : APPROPRIA'I:OO’:J:l"EES:
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GOVERNMENTAI- AFFAIRS
TTE
AVlnifed . Hiates Denale SrMOCRATIC STEERING COMMITTEE

July 9, 1987

Mr. M. D. B. Carlisle

Asst. to Sec'y. Defense, Legis.

Department of Defense '

Room 3E822, The Pentagon o : ,
Washington, D.C. 20301 _ _ -

Dear Mr. Carlisle:
1 have recently received the enclosed correspondence regarding a
matter involving your agency, and because of my desire to be

responsive to all inquiries, I would appreciate having your
comments and views.

Your early consideration of this matter will be appreciated. if
convenient, I would like to have your reply in duplicate and to
have the enclosure returned.

please refer to SF, 50-2 in your reply.

With kindest regards, I am

Most sincerely,

LAWTON CHILES

LC/ma
Enclosure

12443

REPLY TO: FEDERAL BUILDING, LAKELAND, FLORIDA 33801




NATIONAL CONSTRUCTION INDUSTRY COUNCIL

1919 Pennsylvania Avenue, N.W. ® Suite 850 ® Washington, D.C. 20006 ¢ (202) 887-1494

. June 17, 1987

TheiHonorable Lawton-Chilés
United States Senate
Washington, D.C. 20510

Dear Senator Chiles:

As you may know, the Department of Defense recently
issued a regulation which dramatlcally changes the way in
which DOD contracts will be let in the future. The new
regulation was published on an "interim basis" in the May 4,
1987 Federal Register and is entitled "Department of Defense
Federal Acquisition Regulation."”

We are writing to convey our strong objection to the
proposal. 1If our interpretation of the proposal is correct,
the 90 'per cent of construction companies in the U.S. which
are by definition considered small businesses, will be
precluded from bidding DOD-related projects for the next
three fiscal years. Simply stated, that prospect is
unacceptable. We cannot believe that effect was intended by
Congress. '

The new rule will in most cases foreclose bid
submissions from firms which are not defined as being small,
dlsadvantaged businesses. In general, if DOD is aware of two
such firms in the area (known as the rule of two), DOD
contracting officers are directed to set-aside the entire
pro;ect for the small, disadvantaged business community
(SDB's). Only bids from SDB firms will then be solicited.

Contractlng officers around the country are now
telling engineer and contractors, some of whom have built DOD
facilities for decades, that they need not apply for the next
three years. Accordingly, NCIC believes that hundreds of
such firms will either go out 6f business or establlsh false
disadvantaged fronts in order to qualify.

imbers of NCIC: * American Concrete Pavcmcnl Association - American Consulting Engineers Council - American Insurance Association - American Rental Association - American
Htad and Transportation Builders Association - American Saciety of Civil Engincers - American Subcontractors Association - Associated Builders and Contractors - Associated Equipment

I)I\l'mwlcd General Contractors of America - Associated Landscape Contractors of America - Assocnatlon of the Wall & Ceiling Industries-International - Construction Industry

Many ssociation - Door and Hardware Institute - Mechanical Contractors Association of America - ional Asphalt P  Association - Nationa! Association of Minority
Coatrd ational Assocunon of Plumbing Heating-Cooling Contractors - National Association of Surety Bond Produccrs - National Association of Women in Construction - National
Cuastructors Association - ional Electrical C Association - National Society of Professional Engi - Portland Cement A
Victal and Air Condilioning Contractors National Association - The Surety Assoc'u(ion of America.

- Pr d Concrete Insti - Sheet




June 17, 1987
Page 2

We have attached a series of questions to this letter
which have yet to be answered. We encourage you to convey
these concerns to the Defense Department and ask them to -
formally respond.  Additionally, we have attached a recent
editorial in the Engineering News-Record on the subject..

In the final analysis, this issue involves simple
fairness. A “"rule of two" should not become a rule of 100
per cent. And yet that is the effect of the interim rule.
Telling small businesses around the country to "go away" for
three years, particularly in an industry which is in

compliance with all Congressionally mandated utilization
goals, cannot be sound public policy.

If you have any questions regarding NCIC or our views
on this policy, please call us at 887-1494. We would be

pleased to meet with you at your convenience to discuss our
position.

Sincerely,

Dugg Wrl

Ward
Executive Director

GW:1dt
Enclosures (2) ---

cc: American Consulting Engineers Council
American Rental Association
American Society of Civil Engineers
American Subcontractors Association
Associated Builders and Contractors
Associated General Contractors of America
Associated Landscape Contractors of America

Association of the Wall & Ceiling Industries - Internatxonal

Mechanical Contractors Association of America

National .Association of Surety Bond Producers

National Association of Women in Constructlon
" National Constructors Association

National Electrical Contractors Association

National Society of Professional Engineers

Prestressed Concrete Institute-

Sheet Metal and Air Conditioning Contractors

National Association
The Surety Association of Amerlca
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"Mr. Charles W. Lloyd
June 1, 1987 "~
- Page Three

the lowest possible cost methods of producing or providing service. -
The fair market price must be one arrived at through competition,

not developed by in-house cost estimates and catalogue prices. The
price estimating methods proposed in the interim regulations are not
subject to pressure from, and conditions in, the marketplace and must
not be used to develop a fair market price.

.product of competition. Competition forces business firms to seek

The pressures to exceed the five percent goal are likely to influ-
‘ence government estimators to inflate their estimates in order to
provide SDBs with the opportunity to develop a non-competitive price
within the protective ten percent statutory allowance. Not only will
the pressure to inflate the "fair market price" increase the taxpayer's
costs, but the subsequent contract award price submitted by the SDB
in the absence of full and open competition will further increase
the taxpayer's costs.

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military
Construction Projects

The use of a "Rule of Two" mechanism as the criteria for setting
aside contracts for SDBs will force contracting officers to set aside
contracts in numbers which bear no relationship to the 5 percent ob-
jective. Experience with the existing small business Rule of Two,
as contained in the FAR and the Defense Supplement to the Federal
Acquisition Regulation (DFAR), bears evidence to the indiscriminate

.results of a "Rule of Two" procedure.

i In testimony on the Rule of Two before the House Small Business
Committee last June, the SBA's Chief Counsel for Advocacy stated that
the Rule of Two "is a convenient tool for determining when set-asides
should be made." AGC agrees that contracting officers find the Rule
of Two to be a "convenient tool" for determining when to set aside
procurements for restricted competition -- a "tool" which, in construc-
‘tion at least, has resulted in a near-compulsion on the part of con-
tracting officers to set aside nearly every construction contract
on the agencies' procurement schedule. AGC is confident that exactly
the same abuse will occur with the adoption of the "Rule of Two" for
SDBs; that is, contracting officers will indiscriminately set aside
any and every solicitation in order to meet and far exceed the
"objective." :

An example of the problem that will result by the use of the
Rule of Two as the criteria for determining SDB set-asides 1is the
disproportionate number of contracts for restricted competition set
aside by the Defense Department using the existing small business
Rule of Two. In FY 1984, the Defense Department removed 80 percent
of its construction contract actions from the open, competitive market.
Of 21,188 contract actions, 17,055 were set aside for exclusive bidding
by small businesses. :

: Contracting officers are delegated the responsibility to determine
.which acquisitions should be set aside for SDB participation. Contracting
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. fam writing to express my support for the requlations thet the Department of Defense has
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PRESIDENT INDUSTRIAL COMMERCIAL and MILITARY SPECIFICATION
> MEDLEY TOOL & MODEL COMPANY SHORT and LONG RUN
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C.E. WYLIE CONSTRUCTION CO.

General Building and Engineering Contractors

‘8282 BUCKHORN STREET ¢ SAN DIEGO, CALIFORNIA 92111 ® PHONE (619)565-0912

Reply to: 1l78e
July 6, 1987

Mr. Charles W. Lloyd

Executive Secretary

pefense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Re: DAR Case 87-33

OPPOSE

C. E. Wylie Construction Co. of San Diego, California enforces the decision of
the Associated General Contractors of America to OPPOSE the: interim
regulations "implementing Section 1207 of Public Law 99-661", the National
Defense Authorization Act for Fiscal Year 1987. We feel that the requlations
cannot feasibly achieve their goal of awarding 5 percent of military
construction contract dollars to small disadvantaged businesses (SDB).

The interim regulations are not necessary nor authorized by Congress for
military construction. Furthermore, the contract award to SDB firms at prices
not exceeding 10 percent of fair market’ cost is neither necessary nor
authorized. Finally, the existing small business Rule of Two has proven the
“Rule of Two® procedure to bear jndiscriminate resuits. of 8U percent orf
contract actions to be set-aside rather than the 5 percent goal. For these
reasons we OPPOSE the "Rule of Two" set-aside for SDB. '

CEW/ccb

AN
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PERVIS D. BROWN 2940 MARY AVENUE
PRESIDENT BRENTWOOD, MO. 63144
. 314/968-2569

July 9, 1987

Defense Acquisition Regulatory Council

ATTN: Mr. Charles W. Lloyd
Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

1 am writing to express my concern about the interim regulations
that the Department of Defense has developed to implement the 5%
minority contracting goal. Although the regulations are a step

in the right direction, it appears that a number of important issues
that have been overlooked.

First, the regulations contain no express provisions for sub-
contracting. Second, the regulations do not provide for the parti-
cipating of either historically Black colleges and universities

or minority institutions. Third, it is unclear on what basis advance
payments will be made available to minority businesses in pursuit

of the 5% goal. Finally, partial set-asides have been specifically
prohibited despite their potential ability to facilitate minority
business participation.

As a minority business owner, 1 feel these are important issues
that should be addressed in order that we may survive. The programs
originated under 8(a) provide a much needed assistance program for

all businesses, and 1 therefore urge the Department of Defense to
address these issues quickly and thoroughly in the final requlations.

Very truly yours,

PERVIS D. W

President

AZT ECg TEMPORARY PAVEMENT MARKING TAPES
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union pact
SMW ends another
Limbach contract

BY DIANA GRANITTO

Of CONTRACTORS staff
PHOENIX, ARIZ. — Egan-
Ryan Mechanical Co. here, an

open shop since it was estab- |

lished five years ago, has signed
a labor agreement with the
Sheet Metal Workers following
a dispute in which the union ac-
cused the company of being the
alter ego of a umonized Minne-
sota contractor.

Egan-Ryan chose to enter

(Turn to Egan, page 19)

SUPER VALUE

MAY - JUNE, 1987

ontractor ..

SIX GROWTH
MARKETS FOR -
MECHANICAL
CONTRACTORS-

Billions of Current Dollars

Rl Retait & Other [_] nstitutional

Hotel & Motel [l Private Buildings

- - rduseriat [ Water Facilities -

Forecast Dsta Source: Cahners Economics, 19 May 1987.
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DESPITE PESSIMISTIC predic-
tions last fall about the effects of
tax reform on the construction
industry, market forces, not tax
law, will be the cause of a mixed

Subcontracts clarified

New A-401 gives
subs more rights

Special to CONTRACTOR

WASHINGTON — Newly re-
vised “Standard Form of Agree-
ment Between Contractor and
Subcontractor—1987 Edition™
(AIA document A-401), just re-
leased by the American Insti-
tute of Architects, ‘clarifies the
rights of subs in regard to pay-
ments, retainage and a number

. of other issues.

 ThomasJ. Barfield, chairman
of the American Subcontractor
Ass’n’s AIA Liaison‘Committee,
told CONTRACTOR that A-401
has been written. to parallel
AIA's newly released “General
Conditions of Construction
Contract,” commonly referred
(Turn to A-401, page 28)

Guide spells out

scope of work

BY DIANA GRANITTO
Of CONTRACTORS staff

DENVER — Comprehensive
guidelines for defining the sub-
contractor’s scope of work ac-
cording to local practices have
been published by an industry
group here.

Called Subcontract Scopes,
the document aims to clarify bid
 packages for both bidders and
those receiving bids. It also clar-
ifies work categories for archi-
tects, engineers and specifiers.

Use is voluntary
It is hoped that the voluntary
bid descriptions will help “bring
order to the sometimes chaotic
(Turn to Scopes, page 21)
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BY ROBERT P. MADER
Of CONTRACTORS staff

and sluggish construction mar-
ket for the next three years.
“The reality is not as bad as
forecast,” said Kermit Baker,
director of economics, Cahners
Economics, Newton, Mass.

Still ‘serious problems’

“The pessimism that was per-
vading the industry has not been
realized. Still there are real seri-

Proposals would

revise downsizing
in CABO code

BY DIANA GRANITTO
Of CONTRACTORS staff *

LAs VEGAS — Intent on de-
feating downsized piping and
venting provisions in the 1986
CABO One and Two Family
Dwelling Code, some industry
groups are working within the
code-change process.

In a recent public hearing
here on 1987 code amendments,
the Texas State Ass’n of Plumb-
ing Inspectors proposed tables
that'would reverse some of the
reduced pipe sizes called for in
the plumbing provisions.

BOCA supports changes
Support for the changes came
from a source that might sur-
prise some observers: Building
Officials & Code Administra-

(Turn to Code, page 23)

arket slows, but not from tax law

Market forces should cause 198?
construction spending to slide 3%

.| ous problems with the construc-

tion industry,” he said.

Most of the construction
economy peaked in 1985 and
started to slide in '86, Baker
said. Tax reform just made the
impact of the decrease more
substantial. ’

On most points, George A.
Christie, vice-president and
chief economist, EW. Dodge,
New York, agreed with Baker.
Overbuilding and the 20% com-
mercial building vacancy rate —
30% in the southwest — will
have more impact than tax re-
form.

Offices already weak

“The office building market
turned a year before tax re-
form,” Christie said.

For this year, total new con-
struction is forecast to increase

(Turn to Retail, page 22)
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New rule:

minorities

get all bids

BY DIANA L. AMREIN
Of CONTRACTORS staff

WASHINGTON — Contractors .
were shocked last month to
learn that only bids from small
disadvantaged businesses will
be accepted for Department of
Defense projects until the end
of 1989.

Cited as a reason for this ac-
tion was a Department of De-
fense interim rule published in
the May 4 Federal Register.

Interim rule protects minorities

This rule amends the Defense
Federal Acquisition Regulation
Supplement of the National De-
fense Authorization Act for Fis-
cal Year 1987 (Pub. L. 99-661)
called “Contract Goal for Mi-
norities.”

Originally the statute, which
was enacted in late 1986, per-

(Turn to Minorities, page 23)

Job Log

BY JOHN A.

EPA tank regs

offer promise

SCHWEIZER

UT OF SIGHT but keep it in mind: Contamination of the water
table by toxic manmade chemicals is a steadily percolating
crisis throughout the world. The poisoning of our precious

‘groundwater and aquifers jeopardizes the public’s health. It's noth-

ing less than an awful crime against nature itself.

So, like it or not, the federal Environmental Protection Agency is
proposing rigorous regulations designed to prevent leaks from the
estimated 1.4 million (some say it’s 10 million) underground tanks
in the U.S. that hold gasoline, diesel fuel and Lord knows what

other chemicals.
Does your shop yard have an

underground tank for gasoline or

0il? Do you know if it’s leaking?

With about 84% of tanks lacking anticorrosive coatings, EPA esti-
mates that somewhere between 5% and 20% are leaking to some
degree. Most tanks have useful life of 20 to 30 years, but too many

(Turn to Job

Log, page 30)
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Minorities favored in DOD bidding rule

(Continued from page 1)
litted DOD to enter into con-
‘acts using' less than full and
pen competitive procedures so
at t cy could award 5%
tit t dollars to small
isa businesses.

Uni interim rule, con-
-acting officers may allow only
nall disadvantaged business
mcerns to compete for fiscal
-ars 1987, 1988 and 1989.

“I can’t quarrel with the go-
:rnment’s 5%, but the govern-
ient’s 100% is impossible,” Joe
tughes, J.R. Hughes, Washing-
n, told CONTRACTOR.

“On the surface it is disturb- .
1g. Possibly [the interim rule] is_

misinterpretation,” Hughes

iid. One hundred percent of
iughes’ business is government
ork.

But Gregg Ward, executive
irector of the National Con-
cruction Industry Council, a
:deration of associations with-
1 the construction industry,
oesn’t believe this is true.

He said he has talked to sev-
ral people at the Office of
lanagement & Budget and
one of them admits a mistake
as been made.

Code

(Continued from page 1)
ns. BOCA is a member of the
‘ouncil of American Building
ficials.

BOC

resentatives en-
posals, said Julius
A staff liaison.
Fin g on this year's
roposed changes will take
lace next fall.

Local fights

Meanwhile, plumbing con-
actors, inspectors, unions and
ther groups are battling to
eep the code out of their juris-
ictions.

The reduced vent and pipe
zes are being actively promot-
d on a state-by-state basis by
e National Ass’n of Home
:uilders, original proponent of
1e plumbing provisions (CON-
RACTOR, May 1, p. 1).

When building officials who
se the BOCA National Plumbing
‘ode have asked for assistance,
OCA has advised them to adopt
1¢ CABO One and Two Family
welling Code without its con-
‘oversial plumbing provisions,
t least temporarily, Ballanco
ild CONTRACTOR.

Rather than “bog down” the
de adoption process with
ngthy, emotional debate, the
rovisions can be considered
:parately for possible inclusion
ter, he said.

Further evaluation of the
ABO code is expected over the
:xt three years as BOCA takes
ver July 1 as its secretariat.
BOC. tes every three
:ars rnational Con-
renc ilding Officials,
irrent tariat, and South-
‘n Building Code Congress In-
‘rnational. The three groups

ors
:allal

Ward said NCIC’s concern is
fourfold:

1. This is going to have a dev-
astating effect on those con-
struction concerns which have
traditionally done work for
DOD. '

2. DOD is implementing an in-
terim regulation before it has
received public comment.

“And we don’t think it’s a
good way of doing business and
may be in violation of the Ad-
ministrative Procedures Act.”

Normally, he explained, a
rule is changed through a three-
step process which involves: an
advanced notice of proposed
rule making during which time
comments are invited, a pro-
posed rule period of 60 to 90
days for additional comments,
and issuance of the final rule.

3. DOD has not conducted an
economic impact statement pri-
or to issuing these rules even
though the impact will be con-
siderable. Ward explained that

the Regulatory Flexibility Act
of 1980 requires an impact study
prior to the issuance of a pro-
posed rule.

4. NCIC has no objection to set
asides for small, qualified, dis-
advantaged businesses as long
as the bidding process is fair and
open to all parties, but in this in-

.stance it appears that participa-

tion by all other companies is
foreclosed, said Ward.

Has scheduled meeting

NCIC has scheduled a meeting
with OMB to clarify procedural
matters and to have Hughes ex-

23

plain the impact of the interim
rule on the construction indus-
try. Hughes is a board member
of the Mechanical Contractors
Ass'n of America and MCAA's
representative to NCIC as well as
a member of the executive com-
mittee of NCIC.

And after the meeting with
the OMB. NCIC may get a meet-
ing at the White House, added
Ward.

In the Federal Register report,
the contact person listed was
Charles W. Lloyd, executive
secretary of the Defense Acqui-

(Turn to Minorities, page 27)

)mprise CABO.

dependable choice...

Call or write for information today!

' DEP

Whether the_job calls for strut, hangers
and supports for ‘multiple pipe runs or
single runs where individual pipe
hangers or supports are needed, B-Line
offers you the complete choice. . )

- Easy to use and easy to order. The job is
done right and in less tima than with
other systems. Available from one
source — your local wholesaler.

The support you need — the selection
you want —when you want it— from the

ENDABLE
CHOICE!

‘ ...Pipeb‘_Hangers and Strut Supports

B-LINE SYSTEMS, INC.

509 West Monroe Street
Highland, lilinois 62249 U.S.A.
(618) 654-2184, Telex: 44-7755

Circle 231 on inquiry card

\SUs6ems /
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' NATIONAL CONSTRUCTION INDUSTRY COUNCIL

1919 Pennsylvania Avenue, N.W. e Suite 850 ¢ Washington, D.C. 20006 © (202) 887-1494

June 17, 1987

The Honorable Alan J. Dixon
United States Senate
Washington, D.C. 20510

Dear Senator Dixon:

As you may know, the Department of Defense recently
issued a regulation which dramatically changes the way in
which DOD contracts will be let in the future. The new
regulation was published on an "interim basis" in the May 4,
1987 Federal Register and is entitled "Department of Defense
Federal Acquisition Regulation.” .

We are writing to convey our strong objection to the
proposal. If our interpretation of the proposal is correct,

. the 90 per cent of construction companies in the U.S. which

are by definition considered small businesses, will be
precluded from bidding DOD-related projects for the next
three fiscal years. Simply stated, that prospect is
unacceptable. ' We cannot believe that effect was intended by
Congress. .

The new rule will in most cases foreclose bid
submissions from firms which are not defined as being small,
disadvantaged businesses. In general, if DOD is aware of two
such firms in the area (known as the rule of two), DOD
contracting officers are directed to set-aside the entire
project for the small, disadvantaged business community
(spDB's) . Only bids from SDB firms will then be solicited.

Contracting officers around the country are now
telling engineer and contractors, some of whom have built DOD
facilities for decades, that they need not ‘apply for the next
three years. Accordingly, NCIC believes that hundreds of
such firms will either go out of business or establish false

~disadvantaged fronts in order to qualify.

Members of NCIC: American Concrete Pavement Association - American Consulting Engincers Council - American Insurance Association - American Rental Association - American
Road and Transportation Builders Association - American Society of Civil Engineers - American Subcontractors Association - Associated Builders and Contractors - Associated Equipment
Distributors - Associated General Contractors of America - Associated Landscape Contractors of America - Association of the Wall & Ceiling Industries-International - Construction industry
Manufacturers Association - Door and Hardware {nstitute - Mechanical Contractors Association of America - National Asphalt Pavement Association - National Association of Minority
Contractors - National Association of Plumbing Heating-Cooling Contractors - National Association of Surcty Bond Producers - National Association of Women in Construction - National
Constructors Association - National Etectrical Contractors Association - National Socicty of Professional Engineers - Portland Cement Association - Prestressed Concrete Institute - Sheet
Metal and Air Conditioning Contractors National Association - The Surety Association of America.



5/ ifeo/l/H 1
Contracting Company /nc.

1730 Laclede Station Road
St. Louis. Missouri 63117
(314) 644-3993

July 9, 1987

Defense Acquistion Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS

% OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, DC 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern about the interim regulations that the
Department of Defense has developed to implement the 5% minority contracting
goal. Although the regulations are a step in the right direction, it appears
that a number of important issues have been overlooked.

First, the regulations contain no express provisions for subcontracting.
Second, the regulations do not provide for the participation of either his-
torically Black colleges and universities or minority institutions. Third,

it is unclear on what basis advance payments will be available to minority
businesses in pursuit of the 57 goal. Finally, partial set-asides have been
specifically prohibited despite their potential ability to facilitate minority
business participation.

I urge the Department of Defense to address these issues quickly and thoroughly
in the final regulations.

Femphill Contracting Company, Incorporated

/

JH/ct.



ILTRONIX

DEFENSE ACQUISITION REGULATORY COUNCIL
ATT: MR. CHARLES W. LLOYD
EXECUTIVE SECRETARY
ODASD (P) DARS
(P&L) (M&RS) ROOM 3C841
THE PENTAGON, WASHINGTON,D.C. 20301-3062

ATTENTION: MR. CHARLES W. LLOYD

SUBJECT: DAR CASE 87-33

Dear Mr. Lloyd:

I am a woman, and the owner of a small, software company. We are
9 years old and experienced in software for the military. Our
reputation is one of excellence technically, and our costs are
usually the lowest for the work we bid on. In spite of this, our
growth has been very slow, because minority and 8A businesses can
apply for the same work we do and receive contracts with little
or no competition, in spite of higher costs and less expertise.

. Since there are only so many dollars contracted competitively by

the Government, the amount that goes to 8A and minority

businesses, reduces considerably, the amount left to other small

companies. Therefore, I ask that this interim rule, DAR CASE 87-

33 be recinded so that my small business, SILTRONIX, may have an

equal opportunity to compete in the area of Government
contracting.

Thank you for your attention and efforts,

Sincerely,
- SILTRONIX, |
:LXOJw147£ QE; .Q*Qo o
Hasmig B. Billano v

July 9, 1987

cc SENATOR, ALAN CRANSTON -
. SENATOR, PETE WILSON
CONGRESSMAN, JIM BATES
CONGRESSMAN, DUNCAN HUNTER
‘ CONGRESSMAN, BILL LOWERY

P.0. Box 82544 San Diego, California 92138 Telephone: (619) 224-8267 SHLI-2501

7



'HOLGREEN DISTRIBUTORS, INC.

Post Office Box E _
Henderson, North Carolina 27536
, ' Telephone: (919) 438-2888
. “Ouality Products at a Reasonable Price”

President: Ryland L. Holmes, Jr.
Secretary: James P. Green, Jr, JD
Treasurer: James P. Green, MD

July 6, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
C/0 OASD (P&L) (M&RS)

Room 3c 841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern about the interim regulations that
the Department of Defense has developed to implement the 5% minority
contracting goal. Although the regulations are a step in the right
direction, it appears that a number of important issues have either
been overlooked or need revision in order to maximize the

ectiveness of the goals program.

irst, in section 252.219-7006 part (c), on page 16267 in the May 4th
Federal Register, a manufacturer or regular dealer is restricted to
other SDB's only, in the puchase of its end items that are needed to
perform a contract let under these regulations. This would totally
eliminate otherwise qualified SDB's from participation in this program
due to the limited number of end item SDB manufacturers in certain
product and service areas. I understand the reason for some sort of
Yestriction, but I feel that program integrity can be maintained
without jeopardizing effectiveness, by limiting end item purchases to
small business concerns only as it is currently handled in the small
business set-asides. '

Second, the regulations contain no express provisions for
subcontracting goals for DOD's prime contractors. This would be an_
extremely significant inclusion, since the subcontracting dollars that
are available in some states, either equal or surpass the direct DOD
contract dollars that are regionally available. Also, the prime
contractors are not usually as strict in their qualification
procedures, as it relates to such things as financial responsibility,
and therefore can add to the growth of a wide range of SDB's that
might have difficulty qualifying for direct contracts initially.

Third, it is unclear on what basis advance payments will be available
. to minority businesses in pursuit of DOD contracts under this goals
gram. It is of utmost importance that these procedures be
rified and that the availability of advance payments be maximized
because the number of SDB firms seeking to help DOD fufill its goal
" will be in direct proportion to the ability of those firms to obtain

interim financing for contract compliance.



Finally, partial set-asides have been specifically prohlblted despite
their potential ab111ty to facilitate minority business participation.
This would be a disasterous mistake for the program. Afterall, the
goals program, as I understand it, is designed to maximize, not
prohibit Small Disadvantaged Business part1c1patlon in DOD
contracting.

I urge the'Department of Defense to address these issues quickly and
thoroughly in the final regulations.

Sincerely,

,44 A? f“(/“f?/ﬂJ—(” O

Ryland L. Holmes, Jr.&7
President

Q-

cc Senator Terry Sanford
Congressman David Price
Congressman Martin Lancaster
Congressman John Conyers ™



‘CONGRESSMAN JOHN CONYERS JR.

Ftrst District, Michiga

For ImmediatevRelease : - Contact: Glenn Ivey
Thursday, June 18, 1987 : (202) 225-5126

MINORITY SET-ASIDE REGULATIONS: THE BATTLE CONTINUES

WASHINGTON, D.C.-- Congressman John Conyers, Jr. (D-Mich.), a
senior member of the House Judiciary and Government Operations
Committees and a member of the House Small Business Committee,
has been appointed chair of the Congressional Black Caucus
working group on set-asides for minority businesses which met,
with Defense Secretary Casper W. Weinberger. He also chaired a
day long Washington Brain Trust meeting hosted by the Minority
Business Enterprise Legal Defense and Education Fund.
Congressman Conyers then issued the following statement:

"Congressional Black Caucus chairman Mervyn Dymally has appoxnted
me to chair the CBC working group on mlnorxty set-asides.
Pursuant to 'that I have undertaken a series of initiatives on the
Defense Department minority set-aside regulations, set aside
regulations for other federal departments and agencies, and
oversight in hearings of proposed Small Business Administration
reform. Minority businesses need to know about important recent
developments in this area.

"Secretary Weinberger's agreement to meet with me and other
members of the Congressional Black Caucus was a positive gesture
on his part, an indication that our concerns will be heard in the

Department. We expressed to him during the meeting that the
interim final reanlatinmna nihlichaAd in +tha Maag 4tk PaA3ao



TRi /TAR

2505 N. 24th St. #4068 SIC 4522
Omaha, NE 68110 - 2118
402-451-6110

Defénse Acquisition Regulatory Council

ATTN: Mr. Charles W. Lloyd, Executive Secrétary
ODASD(P) DARS, c/o OASD(P&L)(M&RS), Rm. 3C841
The Pentagon, Washington D.C., 20301-3062

Dear Mr. Lloyd,

Our firm is generally pleased that the interim rules for DOD "Contract Goals

for Minorities™ have been implimented. However one of the areas of concern

that could be addressed in the rules are that there could be a word chaﬁge

that would give more flexibility to the SZ.setasides. It seems that if

latitude were given to having an alternative to using areas where there

might only be one SDB in that particular field of endeavor. This could

- be accomplished by changing the use of "rule of two'" to reflect that

also SDB's in areas of small participation could be used in the 57%

set aside if there neotiated price is within 10% of the FMP. This could
. be done as shown by this excerpt; "whenever the contracting officer

determines that offers can be anticipated from twb or more SDB concerns

or that the contract award price will not exceed fair market price by

more than 10 percent."

Also of note that we have some comment on is whether or not the remaining

contract goal amounts will be carried over for inclusion in the dollar

amounts to be awarded in fiscal 1988 and 1989 being that the date of

implimetation was so late in the fiscal year to have been effective,

Thank you for your time and we hope to be involved in DOD purchasing.

Respectfully,

Vo B Akl P

Von R. Trimble, Jr.
Contract Officer
Tri Star

. 7/9/87



July 7, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
C/0 OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern about the interim regulations
that the Department of Defense. has developed to implement the 5%
minority contracting goal. Although the regulations are a step
in the right direction, it appears that the following important
issues have been overlooked.

1. The regulations contain no express provisions for subcontracting.

2. The regulations do not provide for the participation of minority
colleges, universities and institutions.

3. Tt is unclear on what basis advance payments will be available
to minority businesses in pursuit of the 5% goal.

4. The partial set asides have been specifically prohibited despite
their potential ability to facilitate mlnorlty business partici-
pation.

I will appreciate hearing from you at your convenience.
Sincerely,

Wﬁ%ﬂf

Kamal P. Yadav, Ph.D.
President

KPY/tn
cc: Congressman William L. Clay

2470 Rayburn Office Building
Washington, D.C. 20515-2501

CHEMCO INDUSTRIES,; INC.

4888 BAUMGARTNER RD.  ST. LOUIS, MISSOURI 63129 « 314-846-1888/800-846-4236
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. 7§95.207 f-(RlCiRule 7) On what ehannﬁn (DFARS] to mplemem section 1207 of the presem ru!e addresses BChlevem
~may.loperate? ’ "the National:Defense Authoriza:ion Act -.of the:goal as it.pertains to SDB ...

{(8) Your R/C stahon may transmx :for Fiscal Year 1987 (Pub. L..99-4361), - concems.vtheraspems Dfﬁechmn
only.on the i’ohowmg channels ntitled “Contract Goal forMmmhes " =will be: addressed

y
usively for the -

levices, (frequencxes) o “The statute permits DoD to enterinto - jssuances. <~
proceeding .. (1) The followmg channels may be contracts using less than full and open- . .-*The interim rule
3 MHz. . . used to operaté any kind of device (any - competitive procedures, when practical two” @m..mﬂ,des for SDB’
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publu:ahon of the referenced prop sed .. [(iv)-Enter Code 4.if- the.award was F L (d){S572) Whenrthe proposed
rule ‘Comments are invited. ; - ‘totally set-aside for-smatll dlsadvantaged “acguisition provides foria total:small’’
.. .Comments from small entities - ‘businesses pursuant t0219.502-72. < . disadvantaged business (SDB) set: asrde
:concerning DFARS Subpart 219.8 .(v) Enter Code 5, if the-award was.. *  under 206.203 (S-72), state: “The - =%
~ also be considered in accordance with . made to a small disadvantaged business ' - proposed contract listed here is'a 100" °
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* « ,o T *
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- code 4 or 5 below.”"; by adding - - - ~:.
. paragraphs (iv) and (v) to paragraph -
(e)(3); and by révising paragraph {f). to:
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:PAWT"ﬁS—’.SMALL BUSI“ESS'AND" ‘

. . o Tt Total Small: Dvsadvantaged Busmess '(SDB)»
ndividuals, and (c) the majority 6f the * -+ Set-Aside < i
CONCERNS . e earning of which accrie to such soma]!y (DFARS mzos—ﬂ))
. 8. Sections 219, 000 and 219.001are |- 2and economlcal]y dlsadvantaged
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,219000 Scopeofpan. B

' lndw)dual Contmct Actlon Report

{Over. 525.0(!))
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-subjected to racial or ethnic prejudice or 2. Action Date
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: the provisions ‘of Section 1207, Pub. L. - a member of a group without regard to B R B LU R r\lﬂlﬂole :
p) R0 99-861, which establishes for DoD a ﬁve their qualities as individuals. - , = ‘ ollars
2d ‘percent goal for dollar awards during 7. Section 219.201 is amended by 3. Total dollars awarded................ _—
(3-70] : Fiscal Years 1987, 19¢8.and 1989 to small addmg paragraph (a) to read as follows -4. Total value of fair market
ted here " .. disadvantaged business (SDB) concerns, - price {See FAR 19.806-2)......
nt set- “and which provides certain

. 219, 201 General pollcy

| - 8 leference ((3] m:nus (4))
-siness ::’ * . discretionary authority to the Secret, T T

o of Defense for achlevement of that

Lc&ncerns and sméﬂ dlsadmtaged -
usiness {SDBs).concerns, section 2207

l.As -lndx A R
o o mem:an means a :of the FY. JQB? National. Defense

hited States:sitizen.whose ¢ ongms ‘are
tdia; Pakistan, ‘or Banigladesh. -

“Asian-Pacific American;” ‘means
nited States citizen: whose origins are

: el C219.301" é sentaﬁnnb the oﬂerm:
epartmen! of Défense ofawanimg five gl v '

; (3—70) (‘l}’l‘o be eligible for award ™

APRD 1 ]Bpan. Chlna. the Ph[hpplnes. » ercent of its.contract dollars durmg ) der 219.502-7 il :
m _Vietnam, Korea, Samoa; Guam, the U.S. ~Fiscal Years 1987, 1988, and 198910 . :-J:pree;em in. 800% ?:n‘l); 1;:):1‘13:2 smau
e -+, - Trust Temtory of the Patific. Is]ands. the;.2’SDBs and of maximizing the number'of - - -

.- Narthern Mariana Islands La
Combodla. or Taiwan,
* “Economically dzsadvantaged
- Individuals" means sopially:
dlsadvantaged mdwxdnals whose abxhty
o compete in the freeemerpnse syst
s 1mpaxred due to dmumshed

dxsadvamaged business (SDB)at‘the .
" time 6f written ‘self certificatio R
(z) Thé contracting.officer shall accept
" an ‘offeror’s representahonfm a;specific -
.bid or proposal that it ise SDB unless
ariother offeror.or’ interested;:m:ty
challenges the'i ‘concern’s SDB
4 representatlon. or thé ¢ontrai
has reason to question the AN

, fé'presentahon -The contractm: pff' icer
ay presume that socially and .- -7 -
oncmically disadvantaged mdwxduals

:such concerns participating in Defense
‘prime cantracts and subcontracts.Ttis ©
the policy of the Department of Defense
“to strive to meet these: ob)echves
+through the enhanced use of outreach
efforts, technjcal assistance j _programs,

e section 8(a) program, and the specxal 4
s uthonhes ‘thr

T P“I'POSE ;ssxste:rx;ce f:rogr;mst_ id DB nclude Black Americans, Hispanic * " -
> epartment’s policy to prov e B K
: ba:el:ia& i:gszl: ;t?; g::; l:nsz ::(ejﬁn a'i'“’ -concerns fechnical assistance, to include Ameg:cans. Native Americaris, Asian
.. competitive conditions and not on - -.. information about the Depar tment's s SDB g‘;ﬁl c Amem(:iansh Asian Indien .,
~ “lowest'passible costs. For methods of " “Program, advice about acquisition - .. Americans and other minorities °? any”
- : procedures, instructions on preparauon‘ ._.other individual found to be -
of: pmmsal&mnd such otherassxstanc :

ians, Eskxmos.‘Aleut ] iand natlve
.. Hawanans T =

y the size of the SDB shall be processed in
“accordance with FAR 19.302. Challenges
f arid questions'concerning the- sumal
-Or economic:status of the offeror sha]l
be processed in-accordance with:

: '8.‘ Section.219.202-5 is.amended by
i-designating the ex:shng paragraph a8
paragraph (a); and by adding a g
paragraph (b) to: read as follow

oticern inclnding its afﬁhates. ‘thatis
ndependently owned- and ‘operated, not
ominantifi‘the field.of: oOperation in
hicheitis bidding on. Governmen
cop!racts, and quahf' ed .as a:gmall -

(S—?O) E'atestmg a SDB .
representation: {1) Any offeror or ot‘:er e
.inlerested party may, in connection-with -

‘a contract involving a SDB set-aside” or
sotherwise" involving award to-a SDB

... “Small dxsadvanlaged business. [SDB) '
. . concem " as-used in this part, Mmeans a .
. small business cencern that {a) isat’
least 51 percentowned ‘by-orié or mon
-individuals who.are both socially- ami
-.economically disadventaged,ora’ - .
. publicly-owned business ‘having at least
. 51 percent of its stock owned by one or.
<2 more. soclaﬂy and economically :
~ disadvantpged individuals; {b) hus 7‘3_ .
: management and daily busmess S

{b) The Contractmg Officer s'ha]l
“¢omplete the following report for initial’
. ‘awards of $25,000.or. greater,. ‘whenever N
such'award is the result of a"Total SDB -
‘based on preferential consideration,

!s)et-amdel (t21§ 50%‘1_7 2)th’l‘hls dmportfshaﬂ -;*challenge the disadvantaged. business -

€ completec within three days o status of any offeror by sending or
: award and forwarded through channels : ‘dehvermg a protest to the contracting

to the Departmental or Staff Director of - - officer responsible for the particular
‘Small and D}§advantaaed Rusme*!s - =" acquisition. The protest shall contain the -
Utlhzatxon - ) basis for the challenoe together with -
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sheprotestant's ‘clajm, - -

(2) lr}:ordgr to a pply tq'fthé,-vqt:iqiixxgl_tion'

+219.304 sduQW‘MIsiéhi TRE ,:S‘ljB,\concems_shal! be.considered . _
. {b) Department of Defense.activitieg: ;- -

Monresponsive and shaﬂbgre,eczed, '
ll-»use‘the"pmvis'ion.at-zsz.‘7ms,'3meu_ all ", PO FA et e T

fQuesﬂuon;;gs,u;h'protest"must-'bq-ﬁ-led Disadvantaged Business:Concern ..+ . - 219.502-70 i{Amended] !

ith and received the'cdntractmg

Representation, in liey of the provision - 18, Sechon 219.502-70 {g amended By
1"+ 8t FAR 522192 S]] Disadvantage dnserting inthe necondsqmenqg{»t-.
fifth businegs day after the bid . ABuéingss_;‘C’oncem,Rgpx:egematjan. 1y “paragraphi(b) between the word -

~opening date for sealed.bids, fn - Section 218.501 is‘amended  “others” and the word “when"'the . .

officer prior to the cloge of business

Ve 4 b-y- ! [Ty aldae o “"
negotiated acquisitions; the contracting i’"ddm; Paragraph (b); by adding at the - ~Wwords “except SDB set-asides, LT
officer shall notify the apparently . ;- " “end 01 paragraph (c) the wordg “The .~ - .
nsuccessful offerors. of the apparently Contracting officer is respansible for -

"3uccessful SDB offerar(s

38, Section 2193027 5 aded 1o renq
‘ ) in accordance Treviewi acquisitions to determine as follows:- ; .
with FAR 15.1001 and establigh a - whether they can be set-aside for
i leadline date by which a

ny protest on SDBs."; by adding at the end of 2.19'50;-. 72 "st:B set-aside.

ust be received, paragraph (d) the words “Actions that (2) Except those s

(3) To be considered timely, g protest  have b_egn set-aside for SDBs are.not -

"rast be deliveredb‘to»thg__qont;acting., ‘."-‘f?"?‘,l..?p the SBA ry lye far.

- fficet by band or félegram within the :

" -period all
1

“he instant acquisition m

ubject to small .
purchase procedures, the. entire amount’
“of ,a’n'individuél‘écqnis'ition shall be set.
. aside for exclusive SDB participation if
~. the Lontracting officer determines that o
there-is'a reasonable expectation that .
(1)-offers.will be obtained from'at Teast
two respﬂnsiblq.SQB_cpncems.nfferb;g g
the supplies orserviced oldifferent'SDB. | -
concerns and {2) hbya:;d;gﬂ!‘beﬁn@dde’fat E
a price not exceeding;ibeafair'maﬂ(ejt o
‘price by more than tenpercent.in . ..
4 etermination to make'a SDB archliectengmearncthons.&m
set-aside is a unilatera] deterniination must alsobe g:rea
by the Contracting officer, .. ... .. -

within 10 percent of an award Priceona
:Previous procurement and either {i) at :
“"least one pther responsible SDB source . - -
. .appears on the activity's solicitation .. .
. mailing list or {ii) a responsible SDB. - . s
#:¥esponds to; 32 Notice in theCamn;me -
Busi Bt

pecifically - ... - vsiness Daily. or.(2) rultiple .-

ked. .;he1¢Secretaryf-o¥:Defen§é{-A »3’95.”%19;‘&5@,3(3}“?“@"”

“set-aside for SDB" i the reserving of €Xpress an interest in ha

&n acquisition exclusively for .. ..,

arficipation by SDB cancerns. -

‘- mmsozﬁandzmsm
&

teceipt of the test, , R

. presumed that the-,‘quesjtipned.oﬂerofis

o a‘SBl)*c;orit;erﬁ;fI’his'preéumption will .
- not be used ag a'basis for award without

e -k

: des. - e . prior to isétiance:ofthe:sﬁli tation (see -
o +..12) SDB set-asides may be conducted i

g , ! _;,imSW{dj'IS-?BJ).‘ The notice should -
by:»using’ sealed bids or competitive - itoourage such firms to make their . .-
" "(b) Offers fecetved on a SDB set-aside - expeditiously as possible. Hpriorto
70 concerns that donot quatifyas - - - 8ynopsis, the determination has been




Wednesday, February 11, 1987

SBA’s Businessman of Year
Award to South Countwn

- The Small Business ad-

ministration’s St. Louis dis- -\

trict Minority Small
Business Person of the Year
award was recently pre-
sented to Kamal P. Yadav,
Ph.D., president of Chemco,
located at 4888 Baumgartner
road, Mehlville. He was cited
‘“‘for outstanding achieve-
ments in the American free
enterprise system.”’

Dr. Yadav, a native of
India, came to the United
States in 1961 where he was
educated at University of
Missouri-Columbia. After

gaining experience and -

training in the chemical
field, he founded Chemco in
1975.

The South County firm
manufactures and distri-
butes cleaning and mainten-
ance chemicals to industries,
instititions and munici-

palities in eight midwest

states. It has been averaging
a 30 percent annual growth
rate since its inception, with

“almost all” financed in-
terally.

In 1985, the firm acqulred
Easy Care Janitorial Supply,
Carbondale, Ill., giving it

Dr. Yadav

access to the janitorial
supply and related equip-
ment market.

Dr. Yadav and his wife of

29 years, Sudha, have a son

and daughter. They are both
active in several charitable
and social organizations.

The honoree said he is “a
strong believer in personal
initiative and the free enter-
prise system which is
available to everyone in this:
‘land of opportunity’.”’



Federal Regns!er / Vol 52 No.-85. ] Monday. Mey 4, 1987 - Rules and Regulatlons 16267 -

~made. to set-aside the.acquisition fo . addmg gamgtaph—(s-‘ll) #oreadas: .. . ,?__;;f:m.ack“A_rﬁeﬁcags?'“ g
. ‘SDB the-synopsis should so mdlcate see. - follows:. SR DR, Hlﬁpamcﬂmencanﬂ
I 5205.207(d) {8-22)). : Native Armmcans

219,508 Solicitatl provisimmd
" .+ {d)lf priorto award under a SDB séi ' -contract clauses. oner ———— Dther Minority __

* aside, the contracting officer finds that =+ o et e "’-. S (Endof(:’::sm )

the lowest responsive, responsxble offer y z ton B
-exceeds the fair market j price by more in(s_7tllz 111’“ m%‘;unf;%?r ﬁh‘:ln 8 252.218-7008 - Notleeoﬂotal sma'
than ten percent, the set-aside wlll be ;. Ansert the clause at 252.2 OlCe . qigadvantaged business set-aside. -
" "withdrawn in accordance wnh -~ of Total Small Disadvantaged Business .

e, 506(a). . .- " “Set-Aside, in solicitations and contracts - As prescribed in 219.508-71, insert- the
=d . S 15. Section 21 9 503 is aimen de d by - for SDB set-asides (see 219.502-72). - - following clause in solicitations a_nd '
3ad - ‘adding paragraph (S-70) to read as _20.A new Subpart 219.8, consisting of ~ CONtracts involving a small

follows: | Sections 210,601 and 210.803, is added to  disadvantaged business set-aside.
210,503 Settlng aslde 2 class o . read as follows: Notice of Total Small. Dlsadvantaged
’ : B Set- 1887) - .
. acquisitions. R Subpart 19. 8—-Contraczing wmzthe usiness Se As'da,(. NS ";
at, - S a i w2 il s Small Business Admimstram (the i !P)Def’“"“’"’ RTINS
?" 70)1 f the cntena in 219 502_72 - Small disadvantaged busmess concem.

: B(a) Program)
‘have been mét for an individual® . > v
acquisition, the contracting officer ma
withdraw {:yhe acquisition: from:the ¢las

A8 used in tlm clause, meansa -emall |

who are both socxally and economically - . -
¥ dxsadvautaged. ‘o a publicly.pwhed business s
{ -having at.least 51.percent.of iti. Itockowned
- ‘one or more socially and economxcally A
d:sadvantaged individuals, {2} has:its .
management and daily business control]e

by one»'or ‘more such mdmd

(c) In‘cases where SBA tequests : r‘fi .
‘ollow-on support for the incumbent B(a ‘
irm; the:request; mllbe honored, if :

" “whose ability to compele in‘the frée”_ .-
enterpnse system is unpaued due to
* -diminished opportumhes 10 obiain capxtal
" .. and credit ds compared-to others in the same
-line of busmess who are not somal!y . .
' dlsadvanlaged T : T
(b) General... -. "
‘- {1) Offes, Aare so]nc:ted mﬂy fmm-small
dxs&duantaged busmess tonoeins. foers

Small dlsa antaged :
buslness eoncem representation.

rminations w.
ithdrawn for re reasons of price
.reasanableness unlesgthe low
esponsive responsible offer exce_eds
. et price by more thanten
t-1f the contracting ofﬁcer ﬁnds ;

pmvxsmn in. sohcmnnns
(oﬂ)er them ‘those forsmall: purchases)
when the contract is to be performed. -
inside the.United States, 1ts‘territones or
possesslons. Pueﬂo Rxco. the Trust .

disadvantaged business concems shall be‘ .
consxdered nomsponm :

The O eror. represen‘
offte- oﬂ'er. that it

XXX § is, n.;)t a small dxsadvantage business i
concern. . -

{5) ﬂepmsenzaban “The oﬂémr rcpmmts.
in terms of section 8(d) of the Small Business

Act, that its qualifying’ ownership falls in thc !
. followmg category: -

Asian Indian Amencans :
Asxan-Pac:ﬁc Amencans

oes notpmc!ude subsequent .
- sol:icxtahon Bsa: small busmess set -
aside, . . 7c
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July 11, 1987

Defense Acquisition Regulatory Council

ATTN: Mr. Charles W. Lloyd, Executive Secretary
ODASD (P) DARS, C/O OASD (P&L) (M&RS)
ROOM 3C841, The Pentagon

Washington DC 20301-3062

e it e T S o ettt T e e et e e e e w + s - -

Subj: Department of Defense Federal AEEufsEtiTjg Regulztic;fl Supplane;lr
Implementation of Section 1207 of PL 99-661; Set Asides for Small
Disadvantaged Business Concerns

L e - R .
T

Dear Mr. Lloyd:

This is an addendum to our comments of May 30, 1987 on the
implementation of the subject law by DOD.

N Please support the intent to establish a 10% preference differential for
./ SDBs where price is a primary decision factor. :

Support the concept of partial set-asides for SDB's.
Sincerely, - |
f L Pl
elis Negron, Jr.
President

R

e
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~ V4| ACCESS nc.

4882 OLD MOUNTAIN PARK RD.
ROSWELL, GA., 30075 (404) 587-1234

June 29, 1987

Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c\o OASD

(P&L) (M&RS)

Room 3C841

Pentagon Washington, DC 20391-3062

Dear Charles:

Upon reviewing DAR case 87-33, I would like to commend the
excellent work that has been completed so far. .

Thanking you in advance,
I remain, ’

L nens M. Heredon

Lance H. Herndon

LHH: gfb
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July 6, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P)DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd:

By way of introduction we should explain that the Associated

General Contractors of California is the largest regional con-
struction association in the United States. Included among our
over 2,000 members are contractors who probably perform over 90
percent of all the Department of Defense construction in California.
Because of that fact, we are very concerned with the regulations
covered by the subject case.

On June 1, 1987, you were sent a letter by Hubert Beatty of the

AGC of America setting forth the specific concerns of our National
Association over those regulations. As we concur with the positions
presented by Mr. Beatty, we will not presume to burden you by
repeating those positions in this correspondence.

To supplement the arguments presented by Mr. Beatty, we would
point out that our Association has developed specific data in
California that show so-called "special preference" programs,
such as set-asides, substantially increase the cost of construc-
tion, while doing little to assist the intended beneficiaries.

To support this contention we have enclosed a position statement
previously adopted by our Association plus a document entitled
“"Impacts of Special Preference Programs on Public Works Construction."
The latter publication summarizes the results of a comprehensive
and independent survey regarding public works construction per-
formed in California during 1986. We would encourage your review
of this document and are in a position to provide with you much
more detailed data on which this summary was based.



Mr. Charles L. Lloyd
July 6, 1987
Page two

It is our position that the restrictions on open competition contained
in the interim regulations were totally ill-advised and represent a
serious misuse of public funds.

Very truly yours,

Richard B. Munn
Executive Vice President

RBM/pg
enclosures

“bxc: ‘Hubert Beatty
Al Otjen




'ASSOCIATED GENERAL CONTRACTORS OF CALIFORNIA

POSITION STATEMENT ON SPECIAL PREFERENCE PROGRAMS

‘The Construction Industry Research Board (CIRB) recently completed an
in-depth survey of contractors involved in minority and othér'special
_ preference programs in public works constfuctioh. The Associated General
Contractors of California (AGC) believes the information contained clearly
points out that special prefefence programs héve p]acéd.an additional cost
burden on public construction far in excess of the questionable social
‘benefits that may have been derived from these programs.
The CIRB'survey found that the restricted competition fesulting from
. special preference programs added at least $43 million to the cost of public
works construction in California last year. AGC contends that these
expénditures are an inappropriate:and wasteful use of tax monies, which
é]ready fall far~§hort of most federal, state and local infrastructure needs.
The survey also shows clearly that the intended beneficiéfies of these
programs, minority and women-owneq businesses,'are not being prepared to
enter the high1y'competitive conStruction indﬁstry because of the
preferéntia] and subsidized access to public works contracts they receive.
While AGC's pqsition_is that existing special preferénce.programs, many
of which originate at thé federal level, fepresent an -unconscionable waste of
: pub]id»funds, this AssociationJalso.be1ieves that minority and other

disadvantaged businesses need and are justified in receiving special




' 2-2-2/POSITION STATEMENT

assistancé to prepare them to compete in this risky industry. That
assistance should take the form of a broad range of training programs under
the direction of responsible public agencies, working in conjunction with
established contractor associations such as AGC. In addition, programs to
assist bonding, initial financing; and other forms of preliminary support to
maximize the success rate of these firms would be an effective and
appropriate expenditure of public funds. ’

AGC of California also believes that affirmative action programs
requiring the active solicitation and recruitment of disadvanfaged firms as
subcontractors on public works projects are appropriate and should Be
continued. Only. the "quotas" and the near-total disregard of the responsible
"low bidder" concept found in existing special preferénce.programs should be
discontinued as contrary to the public interest.

Disadvan;aged‘firms should and can have equal access to all construction
markets, both public and private, but‘they will succeed only if they are able-
to compete. Special preference programs, with their éxceésive costs, are
tofa]]y ineffe;tive in prepéring these firms to enter this highly competitive
business. Only through compfehensivé programs as described above will those
needing special assistance be assured of an opportunity to succeed in the

construction industry in this state. Special preference is nothing more than

“welfare" and is not the answer.

' RE RN
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GRANITE

. CORSTRUCTION

. COMPARY

July 6, 1987

Mr. Charles W. Lloyd

Executive Secretary _
Defense Acquisition Regulatory Council
ODASD(P)DARS o
c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon _

Washington, D.C. 20301-3062

Reference: DAR Case 87-33
Dear Mr. Lloyd:

‘You have been furnished the comments from the Associated
General Contractors of America, signed by Hubert Beatty, and we
wish to indicate to you our concurrence with those comments. It

- is felt that further amplification on our part will serve no
meaningful purpose.

Very truly yours,

GRANITE CONSTRUCTION COMPANY

A. V. VEN
S : : Vice Preg/ident

AVO:ssr

Administration
Box 900 — Watsonville, CA 95077
(408) 724-1011




WEST TEXAS CHAPTER

ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC.
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VICE PRESIDENT - ABILENE
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DAVID STEWART
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DIRECTORS
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JOHN W. COOPER, IV
STATE DIRECTOR
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IONAL DIRECTOR
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NATIONAL DIRECTOR

GLENN THOMSON
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AUBREY VORDENBAUM
WICHITA FALLS

ASSOCIATES
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ABILENE
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LUBBOCK

June 26, 1987

Mr. Charles W. Floyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

C/0 OASD (P&L) (M&RS)

ROOM 36841

The Pentagon

Washington, D.C. 20401-3062

Re: DAR Case B7-33

Dear Mr. Floyd,

MICHAEL G. ENGLE
EXECUTIVE DIRECTOR
4090 F. SO. DANVILLE

P.O. BOX 5365
ABILENE, TEXAS 79608
915/698-1000

The West Texas Chapter of AGC is in full support of the en-

closed letter from our national AGC office.

West

Texas have Sheppard AFB, TX, Dyess AFB, TX, Goodfellow AFB,
TX, Reese AFB, Altus AFB, OK, and Ft. Sill, OK in our area.

We are very much affected by your decisions and methods

procurement.

Sincerely,

g?//,/

virdil R. Hughlett
President, West Texas Chapter

of



THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA

‘ 1957 E Street, N.W. ® Washington, D.C. 20006 ¢ (202) 393-2040 ¢ TELEX 279 354 AGC WSH
DANA HUESTIS, President JAMES W. SUPICA, Senior Vice President PAUL EMERICK, Vice President
F. THOMAS WESTCOTT, Treasurer HUBERT BEATTY, Executive Vice President

June 3, 1987

TO: Chapter Managers

SUBJECT: Chapter Comments Requested —- Department of Defense 5% Set-Aside for
Small Disadvantaged Businecses

Each AGC Chapter is requested to comment to the address in the attachment
on this subject. Your written comments can be:

o Your own version of the enclosure or as much of the enclosure as you decide
to use, or

o A letter to Mr. Lloyd indicating your chapter's agreement with AGC's letter.

Regardless of your choice, it is important to have maximum industry comments
n the public record.

As reported in Heavy-Industrial Bulletin #87-3 (May 8, 1987), The Defense
Acquisition Regulatory Council (DAR) has issued an interim rule implementing a provision
in the FY'87°DoD Authorization Act which requires a goal of awarding five percent
of DoD contract dollars to small business concerns owned and controlled by socially
and economically disadvantaged individuals (SDB's). The interim rule establishes
a "Rule of Two" regarding set-asides for SDB firms.

Although the interim rule is effective for all DoD solicitations issued on
or.after June 1, 1987, DoD will accept comments .on the rule until August 3, 1987.

Enclosed is a copy of AGC comments opposing the '"Rule of Two" set-aside provision.
Chapters are strongly encouraged to submit additional comments to DoD before the
August 3, 1987 comment period expires.

Absent significant opposition from the construction industry, the interim
rule will most assuredly become a permanent rule and thus add yet another inflexible

special preference procurement program to the construction industry.

Please send a blind copy of your comments to AGC of America.

Sincerely, '
’. Hubert Beatty

Executive Vice President

Enclosure
THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
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DNeNA HUESTIS, President JAMES W. SUPICA, Senior Vice President PAUL EMERICK, Vice President
F. THOMAS WESTCOTT, Treasurer HUBERT BEATTY, Executive Vice President

June 1, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acgquisition Regulatory Council
ODASD (P )DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33

‘ear Mr. Lloyd
The Associated General Contractors of America regards the interim
regulations implementing Section 1207 of Public Law 99- 661, the National
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged
invitation to further abuse of the construction procurement process
and opposes the interim regulations for that, and the following reasons:

1. The "Rule of Two" set-aside for small disadvantaged businesses
(SDB) is not necessary, nor authorized by Congress, to achieve
the goal of awarding 5 percent of military construction contract
dollars to small disadvantaged businesses.

2. The use in military construction procurements of the legislative
authority to award contracts to SDB firms at prices that do not
exceed fair market cost by more than 10 percent is not necessary,
nor authorized by Congress, to achieve the goal of awarding 5
percent of military construction contract dollars to small dis-
advantaged businesses.

3. The use of a "Rule of Two" mechanism as the criteria for establish-
ing SDB set-asides will force contracting officers to set aside
an inordinate number of military construction projects, far in
excess of the 5 percent objective. A similar "Rule of Two" mechanism
used in small business set-asides resulted in 80% of Defense.
construction contract actions being set aside in FY 1984.

THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS
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Mr. Charles W. Lloyd
June 1, 1987
Page Two

Implementation of SDB Set-Aside Requlations Is Not Necessary Nor
Authorized for Military Construction

Section 1207(e)(3) of the National Defense Authorization Act
for Fiscal Year 1987 provides the Secretary of Defense with authority
to enter into contracts using less than full and open competitive
procedures and to award such contracts to SDB firms at a price in
excess of fair market price by no more than 10 percent only "when
necessary to facilitate achievement of the 5 percent goal." The legis-
lative intent is clear that only when existing resources are inadequate
to achieve the 5 percent objective should the Secretary of Defense
consider using less than full and open competitive procedures such
as set-asides.

While such restrictive procurement procedures may be necessary
to achieve the 5 percent objective in certain classifications of Depart-
ment of Defense procurements, such procedures are clearly not necessary
in military construction. In fiscal year 1985 disadvantaged businesses
were awarded 9 percent of Department of Defense construction contracts
($709 million out of $7.9 billion). Clearly the 5 percent objective
has already been achieved and exceeded through the full and open competi-
tive procurement process for military construction contracts.

Applying the "Rule of Two" SDB set-aside procedures to military
constrnction procurements is not only not necessary, but clearly not
authorized by the legislation since such set-asides are not "necessary
to facilitate achievement of the 5 percent goal."

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent
of Fair Market Cost Is Not Necessary Nor Authorized for Military
Construction

Application of the legislative authority to award contracts to
SDB firms at.a price not exceeding fair market cost by more than 10
wercent to military construction procurements is also not authorized
"y the legislation since the same condition is placed on that provision
as is placed on the provision allowing the use. of procurement procedures
utilizing less than full and open competition; that is, the 10 percent
price differential is to be utilized only "when necessary to facilitate
achievement of the 5 percent goal."

The routine and arbitrary use of the 10 percent price differential
provision in military construction procurements will only serve to
- increase the cost of construction to the taxpaying public and yet
bear no relationship to achieving the 5 percent objective.

The ten percent allowance is nothing more than an add-on cost,
to the detriment of taxpayers, particularly since the definition of
fair market cost contained in the interim regulations is based on
reasonable costs under normal competitive conditions and not on the
lowest possible costs. This definition ignores the market realities
of how prices are derived. Fair market prices are exclusively the
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June 17, 19'87
Page 2 i

We have attached a series of questions to this letter
which have yet to be answered. We encourage you to convey
these concerns to the Defense Department and ask them to
formally respond. Additionally, we have attached a recent
editorial in the Engineering News-Record on the subject.

In the final analysis, this issue involves simple
fairness. A "rule of two" should not become a rule of 100
per cent. And yet that is the effect of the interim rule.
Telling small businesses around the country to "go away" for
three years, particularly in an industry which is in
compliance with all Congressionally mandated utilization
goals, cannot be sound public policy.

If you have any questions regarding NCIC or our views
on this policy, please call us at 887-1494. We would be
pleased to meet with you at your convenience to discuss our
position.

Sincerely,

g ot

: Gregg'Ward
Executive Director

GW:1ldt
Enclosures (2)

cc: American Consulting Engineers Council
American Rental Association
American Society of Civil Engineers
American Subcontractors Association
Associated Builders and Contractors
Associated General Contractors of America
Associated Landscape Contractors of America
Association of the Wall & Ceiling Industries - International
Mechanical Contractors Association of America
National Association of Surety Bond Producers
National Association of Women in Construction
National Constructors Association
National Electrical Contractors Association
National Society of Professional Engineers
Prestressed Concrete Institute
Sheet Metal and Air Conditioning Contractors

National Association

The Surety Association of America
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EN3 Editorials ‘:,1

Catch up on computers—or else

Architects, engincers and contractors entering their respee-
tive disciplines in the carly 19508 were probably more
concerned with their slide rules than the promisc of a
sccmingly complicated tool that could automate repetitive
and tedious calculations. If they started families within the
first five years of their carcers, they could be grandparents
by now. But in those samc ycars, the first commercial
computer has become a great-grandparent to the new ma-
chines on the market. Such shaply accelerated life cycles
increase greatly the responsibility of thosc in construction (o
understand and manage these powerful tools.

Computer uscrs in other industrics are way ahcad of the
game. ‘They've developed computer planning strategies that
direct their computer purchascs, they've joned computer
standards organizations, and they belong to user groups
that canty a lot of clout with powerful computer supplicrs.

Construction industry users are playing catch-up (sce
p. 34). That requires a corporatc commitment to the expen-
sive computer cquipment acquired and a responsibility to
monitor the trends that could render it obsolete. This can-
not be achieved unless construction industry users atiempt
to master computer technology- as it applics to their busi-
ness. Some users will respond that their primary business is
construction, not computer technology. But with the rate
technology is changing, almost all phascs of construction

carcfully to address those problems. Projects should be
sclected accordingly, with an eye toward maximizing con-
tracting experience while limiting the potential impact that a
business's failure to perform will have on national delensc.
We suggest that the Defense Dept. go back to the drawing
board when it crafts its final rule. The Rule of Two concept
is simply an administrative expedicnt (o meet arbitrary goals
and it has an unnecessarily severe impact on the competitive
bidding process.

Emphasizing technology

The creation of a National Institute of Technology, pro-
posed in a Senate bill, could help put technology transfer in
the U.S. on the front bumer, where it belongs. As proposed
by the influential chairman of the Senate Commerce, Sci-
cnce and Transportation Committee, Ernest F. Hollings.
the bill would move the National Burcau of Standards (with
its building and fire technology centers) into NI'T (ENR 6/4
p.7). And there’s much more than a namc change.

Money authorized by the bill would stimulate technology
transfer through creation of regional federal-state centers
around the country. For the current work of NBS there
might be litde additional money, but results of that work’
could be more effectively made available to indusuy for
commercial application. 1t is a good idca.

now have some computer input, and uscrs who are slow o

. follow will surcly be Jeft behind.

Trashing the Rule of Two

There comes a point when special emphasis programs in
federal construction procurement become more like the tail
wagging the dog. The cver expanding use of the so-called
Rule of Two concept in the Dept. of Defense is a good
example (see p. 74). This rule started out as a way (o
channel more of the $8 billion a year in defense construg-
tion work to small businesses. But now it is also being used
to sct aside work for small disadvantaged businesses (SHBS).

There is a place in federal contracting for programs that
allow small businesses and those owned by minorities and
womceh to compete with the giants of industry. The federal
government has a social responsibility in addition to its
function as a procurer of goods and services. But the social
responsibility that calls for faimess also demands that spe-
cial interests be cut off at a certain point. It is ludicrous that
small disadvantaged and minority-owned firms be given first
crack at the cream of a multibillion-dollar construction bud-
get, while experienced and eflicient mainstream producers
sit on thewr hands.

By definition, SHis lack opportunity, experience, linanc-
ing and skills. Programs 10 remedy that must be taitored

The landfill as art

The nation’s abundance of garbage, piling up in unsightly
“Mount Traslinores”™ from coast to coast, is a source ol
pride to nobody. But there is new hope.

Within a few years, a dump in New Jersey could give new
meaning to the disparaging term “junk art.” Following a
design by artist Nancy Holt, the Hackensack Meadowlands
Development Commission (HMDC) is planning to wansform
a B7-acre landfill into a picce of kndscape art. I will be
visible to millions of commuters and tourists who travel to
and from New York City via the New Jersey Tuwmpike.
Amuzk or Newark Airport (sce p. 28).

The landfill will be closed and sculpted into mounds
with a covering of grass and other plants. Sky Mound, as it
will be called, will provide carcfully arranged vistas of the
rising and setling sun and moon through mounds and stee
structures. Its design is meant o provide an interesting
appearance 1o those who pass by, as well as to those whe
stop at the site.

While landfills elsewhere have been wumed 10 recreation
al use such as parks, HMDC says this would be the first use
to create public art. To the extent that the public's trasl
camot be recycled for the public good, here's another wia
to find something positive i a growing national problem
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The Council believes the following concerns/questions need to
be addressed:

Is DOD aware that this "rule of two" will effectively

-foreclose all bidding opportunities from firms which are

not disadvantaged?

Does not the "rule of two" in the construction industry
become an exclusionary 100 per cent rule for
disadvantaged firms over the next three fiscal years?

Has not the construction industry exceeded the 5 per
cent threshold, cited in the regulation as the goal to
be achieved, for years? :

Is the construction industry -- the very industry
currently in compliance -- the only industry impacted by
the interim rule? Is aerospace affected? Research and
development? High technology contractors? 1If not, why
not?

Was an economic impact statement conducted? If not, why
not? If one was compiled, what was the projected impact
on small business organizations in the construction
industry?

Why were no public comments received prior to the
implementation of the interim rule? Why an interim rule
in the first instance? Has the Administrative
Procedures Act been violated? :

Did the DOD acquisition regulation get OMB clearance?
If not, why not?
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The White House - » f
1600 Pennsylvania Avenue, N. W.
Washington, D. C.

Dear President Reagan:

We call to your attention an interim rule amending the Defense 5‘
Federal Acquisition Regulation Supplement to implement Section
1207 of the National Defense Authorization Act for Fiscal Year

1987 (Pub. L. . 99-661). The statute permits DoD to enter into
contracts ueing lesa than full and open competitive procedures,
when practical and necesssary to facilitate achievement of a goal : ‘
of awarding 5% of contract dollars to small disadvantaged :
business concerns during FY 1987, 1988 and 1989, provided the
‘contract price does not exceed fair market cost by more than

10%.

We understand and appreciate that the Department of Defense is
endeavoring to respond to the needs of Small Disadvantaged
Businesses; however, taking 100% of the propcocsed set aside from a
. military market that already exceeds the 5% objective does not
appear to be fair or reasonable. OCbvicusly, these procedures
will put hundreds of small business people out of business in the

short term. ) -

We Dbelieve the following questions need to .be asked, to fully
disclose our concerns: L_

Is DOD aware that this "rule of two™ will effectively

[

- toreclose all bidding opportunities from firms which are not
disadvantaged? '
‘i2.v Does not the “rule of two"™ in the construction industry

become an exclusionary 100% rule for disadvantaged firms over
"the next three fiscal years? ' '

‘3. Has not the construction industry exceeded the 5% threshold,
:  cited in the regulation as the goal to be  achieved, for
H years?

.%. - Why is the construction industry, the very industry currently

: in compliance, the only industry covered by the interim rule?
T2 aerospace affected? Research and development?: High
technology contractors? If not, why not?




-3. Was an economic impact statement conducted? If not, why not?

If one was compiled, what is the projected impact on amall
business organizations in the construction industry?

6. Why were no public comments received prior to the
implementation of the interim rule? Why an interim rule in
the first instance? Has the Administrative Procedures Act

been violated?

7. Did the:DOD acquisition fequlation get OMB clearsnce? If
not, why not? Has Director Miller been. briefed on the

subject at all? Has anyone in Administration other than DOD
personnel reviewed the proposal?

We believe this regulation has been very poorly conceived, that
normal édministrativewpgqg§g2£g§m§§3g~gggn clearly circumvented,
and that other defense indgg;g;gg__gygwiﬁgéeiving preferential
treatment at the expense of the construction industry. We cannot
belfeve that was the intent of Pub. L. 99-661; therefore, we
respectfully request that you respond to our urgent appeal to
correct this obviously flawed regulation.

Very truly yours,

N Ao

NICHOLAS G. CHACOS
PRESIDENT




MARLOWE

Heating|Air Conditioning — Commercial Refx‘igeration.
871 Warner Dr.
‘ Huntingtown, Md. 20679
) 855-8237
May 23, 1987

_..Defense Acquisition Regulatory Council
ODASD(P) DARS, c/o OASD (P&L) (M&RS),ROOM 3C841
The Pentagon, Washington, D.C. 20301-3062

Attn: Mr. Charles W. Lloyd, Executive Secretary

RE: Defense Department Inplementation of Section 1207.
"Contract Goal for Minorities"
All contracts to be set-aside for minority owned contractors

Dear Mr. Lloyd,

We are a small construction firm, who for the last seven years, bid on and
received Government contracts in the "Set-aside for Small Business Category."
We depend 100% on this type of work. Since I am not a minority, I suddenly
find myself on the brink of extinction. Action has been taken by the Department
of Defense to set aside all contracts to minority owned contractors, to begin
June 1, 1987, and to remain in effect until 1989. So what happens to all the .
companies like us who are not minority owned?

This is absolutely the most absurd action ever taken by a Government that I
sed to think had same degree of logic and fairness. If logic were used, it
&lrild be obvious that this action will establish a breeding ground for fraudu-
t fronts for ownership. Other problems would be construction delays, cost
over-runs, and bonding problems. Obviously no logic has been used in this action.
As for fairmess, it's the most blatent use of reverse discrimination I have
ever seen.

I believe it's fair for all people to have equal rights. It is not equal rights
when five contractors are put out of business so that one contractor can get rich.

It seems to me that one small area of the Defense budget is being manipulated
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that
the upper end of the budget is being neglected in this area.

If samething is not done immediately to turn this around, we and hundreds of
other small businesses like us will be put out of business. We solicit your
help in this matter. . E ' - '

Lloyd A. MIW

President

Sihcerely, » : T »
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June 5, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd:

The Association of Oklahoma General Contractors considers the interim
regulations implementing Section 1207 of Public Law 99-661, the
National Defense Authorization Act for Fiscal Year 1987, to be a
continuing abuse of the construction procurement process; and we
strongly urge that the interim regulations not be implemented for
military construction procurement. It is our sincere opinion that
these regulations are not required to achieve the goal of awarding 5
percent of military construction contract dollars to small
disadvantaged businesses. Additionally, we believe these regulations
to be discriminatory in nature to those small businesses that cannot
qualify as SDB firms.

Here in Oklahoma, we have observed the disastrous discriminatory
effect of the Small Business Administration's 8A Program. We have
seen SDB firms participate in this "giveaway program" receive
negotiated contracts. Frequently, these contracts exceeded the
competitive bid price by more than 40 percent. We have then observed
these SDB firms subcontract 85 percent of the dollars to a non-SDB
firm, and do nothing more than observe the work of the non-SDB
Contractor to receive their 15 percent of the contract price. Such
abuses were repeated over and over by the SBA and the same SDB firm.
While this "giveaway program” was going on, many small non-SDB firms
faltered and failed because they had no opportunity to submit ‘
competitive bids. Such rash discrimination by the Federal Government
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is inexcusable and a total waste of taxpayer dollars. To our
knowledge, not one SDB firm that participated in the SBA 8A program

~ developed into a firm that was capable of bidding in a competitive bid

market. Implementation of the Section 1207 interim regulations
invites this type of abuse to even a greater extent than the 8A
program.

We are in complete agreement with The Associated General Contractors
of America letter to you dated June 1, 1987; which outlines in detail
abuses that will be created by the implementation of the Section 1207
interim regulations. We urge you carefully consider the devastating
economic impact that these requlations will have on the construction
industry; and withdraw the interim regulations immediately.

Sincerely,
. ,
\ lN‘(ﬂA
ILL SKEITH

Executive Director
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P.O. Box 559
509 Cooper Street

en, N.J. 08101-0559
1-4100

June 4, 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd :
Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon .

Washington, D.C. 20301-3062

Dear Mr. Lloyd,

I am writing to express my support for the regulations that
the Department of Defense has developed to reach its 5% minority
contracting goal. In general, I think they represent a step
forward and at least a good starting point for going ahead with
implementation. 1 especially support the intent to develop a
proposed rule that would establish a 10% preference differential

for small disadvantage businesses in all contracts where price is
a primary decision factor.

However, I am concerned that several important questions
have been overlooked in the published interim regulations.
First, there are no provisions for subcontracting. Second, there
is no mention of participation by Historically Black Colleges and
Universities, and other minority institutions. Third, it is not
clear on what basis advance payments will be available to small
disadvantaged contractors in pursuit of the 5% goal. And
finally, partial set-asides have been specifically prohibited

despite their potential contribution to small disadvantage
participation at DoD.

I: urge the Defense Department to address the above issues
quickly, and to move forward aggressively in pursuing the 5% goal
set by law. ; ' ’ , S '

‘ Larry Evans
. LE/drf | .

Enterprises, Inc.



Corporate Office

KET O I NC Suite 1710, Rosslyn Center
R N 9 : . 1700 N. Moore Street
Arlington, VA 22209

(703) 558-8700

Telex: 710-955-0219

May 29, 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS), Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This is in the response to the Federal Register of May 4, 1987. 1
cite DAR Case 87-33. It has to do with set-asides for disadvantaged
business concerns.

A key element of the proposed regulation appears to be "specifically,
whenever a contracting officer determines that competition can be expected
to result between two or more SDB concerns, and that there is a reasonable
expectation that the award price will not exceed fair market price by more
than 10 percent, the contracting officer is directed to reserve the
acquisition for exclusive competition among such SDB firms."

For whatever acquisitions to which the above policy would pertain, I
suggest the following alternative. For any disadvantaged firm that
responds to this proposal request, its cost proposal will be discounted by
10 percent. Once this discount has been applied, the contract award will
be made on the basis of otherwise normal selection criteria. For such
contracts, all proposers, both disadvantaged and non-disadvantaged, will
be notified of this handicap.

Let me outline .the basis for this suggestion. First of all, the
provisions of the original statement are extremely hazardous, if not
actually ridiculous =-- particularly the requirement that the contracting
officer determine that the award price is unlikely to succeed the fair
market price by more than 10 percent. Given the difficulty of pricing
government defense contracts, this determination is inherently impossible
for any contracting officer to make. For almost any category of defense
procurement, actual bids typically vary by at least 30 percent. It is not
unusual for them to vary by over 100 percent, and this includes good faith
bids‘byltechnically competent contractors. This means that, based on
actual current DOD acquisition experience, these determinations by the
contracting officer will be totally and demonstrably arbitrary. It may be



Mr. Charles W. Lloyd
May 29,1987
Page Two

helpful to phrase the problem in two other ways: first, if the competi-
tion was structured according to my suggested alternative, and a contract-
ing officer had already lined up at least two disadvantaged firms to bid,
what do you think he could say about the probability that a disadvantaged
firm would win; second, suppose (contrary to the normal process) the con-
tracting officer were to announce ahead of time what he considered the
fair market price to be. What is the likelihood that a non-disadvantaged
firm would bid more than 10 percent below that price?

Clearly, either one of these provisions will produce a real strain on
the "non-disadvantaged" fimms. 1In the one case, they will be arbitrarily
precluded from bidding; in the second case, they will be discouraged from
bidding because of the risk of being underbid by an actual higher bid.
This strain will, in turn, interfere with DOD being able to procure the
best available support for its projects. I do not argue with the apparent
DOD decision that some interference of this sort is an appropriate price
to pay for the positive social consequences of improving the lot of dis-
advantaged individuals. I do say that the alternative I suggest will
enable DOD to help the disadvantaged with much less interference with
effective procurement than must be anticipated by the original wording.

Sincerely,

A0 7 T
TP N

/ [ | -

John D. Kettelle
Chairman, Board of Directors
JDK :d1lm



OLD TIME ENTERPRISES, INC.

POST OFFICE BOX 51507
NEW ORLEANS, LOUISIANA 70151

2700 NORTH PETERS STREET
May 30, 1987 NEW ORLEANS, LOUISIANA- 70117 .
(504) 948-3171

Defense Acquisition Regulatory Council

ATTN: Mr. Charles W. Lloyd
Executive Secretary
ODASD (P) DARS,
c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon
" Washington, D. C. 20301-3062

Dear Mr. Lloyd:’

Ref. DAR Case 87-33. Department of Defense Federal Acquisi-
tion Regulation Supplement; Implementation of Section 1207
of Public Law 99-661; Set-Asides for Small Disadvantaged
Business Concerns. (Interim Rule and Request for Comment.)

We are Coffee Roasters and Processors. (Primary Business
Activity SIC Code: 2095; Related Secondary SIC Code: 2099.)

In the entire coffee industry we are the only SDB concern
capable of delivering to the Department of Defense coffee
products processed, packaged, boxed, palletized and shipped
in accordance with standard contractual requlrements. To
the best of our knowledge no other SDB bids for this busi-
ness. The list of coffee roasters/processors bidding for
coffee is usually very small.

In our case the "rule of two" (See A Background. and Section
219.502-72.) may have the effect of keeping us from competing
for Set-Asides for SDB Concerns. We trust a|solution can be

found.

Thanking you for your kind consideration, we remain

Sincerely yoﬁrs,

. Jack Bolanos’
President



"'g/;' TRSP Associates, Inc.

Automated Data Processing ® Management Services ¢ Research and Development

June 1, 1987 : REGISTERED MAIL
RETURN RECEIPT REQUESTED

- pefense Acquisition Regulatory Council,

Attn: Mr. Charles W. Lloyd,

- Executive Secretary, ODASD (P) DARS,

c/o OASD, (Ps&L)(M&RS), Room 3C841,
The Pentagon,
Washington, DC 20301-3062

Reference: DAR Case 87-33

Dear Mr. Lloyd:

The Department of Defense (DoD) is to be commended on its aggres-
sive efforts to implement Section 1207 of the National Defense
Authorization Act for Fiscal Year 1987 (Public Law 99-661),
entitled "Contract Goal for Minorities." We, at Tresp Associates,
believe that the proposed regulations published in the Federal
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly
a step in the right direction. We support your proposed
implementation regulations with few exceptions, and submit the
following comments for your consideration:

ISSUE:

(1) The Rule of Two: The interim rule establishes a "rule of
two (ROT)" regarding set-asides for Small Disadvantaged Business
(SDB) concerns, which is similar in approach to long-standing
criteria used to determine whether acquisitions should be set aside
for small businesses as a class. "...Specifically, whenever a
contracting officer determines that competition can be expected to
result between two or more SDB concerns, and that there is
reasonable expectation that the award price will not exceed fair
market price by more than 10 percent, the contracting officer is

directed to reserve the acquisition for exclusive competition among
such SDB firms...." :

__RECOMMENDATION:A The rule of two implementation procedures as

currently presented gives the Contracting Officer complete
authority in the ROT process,. and fails to. address the role of the
Department's Small and Disadvantaged Business Specialists . (SDBS).
DoD has a cadre of over 700 SDBS who have done an outstanding job
in the implementation of other legislation; Public Law 95-507, as
an example. Therefore, we recommend that the regulations be
written to mandate active participation on the part of the SDBS and

TRESP Associates, Inc., 4900 Seminary Road, Suite 700, Alexandria, VA 22311
(703) 845-9400




Mr. Charles W. Lloyd
June 1, 1987
Page 2

the Contracting Officer in rule of two decisions. We feel that

the foregoing will result in more balanced and unbiassed. ROT
opinions.

ISSUE:

2. Protesting small disadvantaged business representation.
Paragraph 219.302 (S-70) found at 16265, states in part, "...(1)
Any offeror or an interested party, may in ~connection with a
contract involving award to a SDB based on preferential conside-
ration, challenge the disadvantaged business status of any offeror
by sending or delivering a protest to the contracting officer...."
We believe that such loose wording will tend to encourage frivolous
protests. In our opinion, this will become a "delay tactic" on the
part of that segment of the business community, not qualified to
participate in the acquisition by-reasons of their non-small disad-
vantaged business status.

RECOMMENDATION: The regulations should be more specific with
respect to who can protest. The right to protest the SDB status in
acquisitions involving SDB set asides, should be limited to only
effected parties (i.e., other small disadvantaged business firms.)
Further, to discourage frivolous protests, penalities should be
invoked in those cases where frivolity is determined. Definite
time frames should also be established with each step of the pro-
test process. o

ISSUE:

(3) Subcontracting ‘under SDB set asides. The proposed
regulations do not address the degree of subcontracting to minority
business concerns under Section 1207 or the Statute.

RECOMMENDATION:

In those cases where subcontracting opportunities exist, we
recommend that the successful prime SDB offerors be required to
award a mandatory percentage of such subcontracts to qualified
minority business firms. You may wish to consider language similar
to that contained in Section 211 of Public Law 95507. This will
encourage networking among the Minority Business Enterprises.



Mr. Charles W. Lloyd
June 1, 1987 :
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Again, DdD is to be commended for its work in the various socio-
economic programs, and ‘if Tresp Associates can be of any
assistance to you, please do not hesitate to contact me.

Very truly yours,

"F. MADISON
ViceYPresident
Corporate Affairs



' DELTA TESHNOLasY

. a subsidiary of LME

June 3, 1987

Defense Acquisition Regulatory Council

Attn: Mr. Charles W. Lloyd, Executive Secretary
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, DC 20301-3062

Dear Mr, Lloyd:

The recommended change to Small Business set-aside contracts as cited in
the DAR Case 87-33 will have an adverse effect on our company. It may
. ultimately result in the termination of this company.

We strongly urge that you cancel this recommended interim ruling in order
that our company can remain competitive in the business environment.

Thank you for your consideratiom.

Very truly yours,
/

. Schulman, President

Delta Technology Systems, Inc.
605 Louis Drive, Suite 503B
Warminster, PA 18974

MS/dg

605 LOUIS DRIVE « SUITE 503B « WARMINSTER, PA 18974 » (215) 675-9656
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associates, inc.
System Manufacturing Division

June 2, 1987

Defense Acquisition Regulatory Council
ODASD (P) DARS '

c/o OASD (P&L) (M&RS), Room 3C841

The Pentagon ‘
Washington, D.C. 20301-3062

 Attention: Mr. Charles Lloyd, Executive Secretary

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority
Contracting Goal (DAR Case 87-33)

Gentlemen:

Subsequent to our review of your proposed interim rules, the following
areas seem to require edification. :

Under the ‘Other DAR Council Considerations’ there were thoughts regarding
the approach of allowing a 10 percent preferential factor application to the
Small Disadvantaged Business (SDB) price in competitive negotiations, when
selection is based primarily on price. This approach, in effect, eliminates
Cost type contracts. We suggest a revision of this approach be included to
allow the application of the 10 percent preferential factor to the costs
proposed by the SDB in the competition of Cost type contracts.

In further support of the intent of Public Law (PL) 99-661 weisuggest the
degree of subcontracting by the prime SDB contractors also include goals to
encourage the networking and support of smaller SDBs.

In an effort not to damage one Government program for the benefit of another
we recommend that the 5 percent minority contracting goal be against the

e11?1?1e dollars (exclusive of those allocated for 8(a) goals and women-owned
goals).

‘When determining the number of qualified SDBs, we request that all revenues
as a result of 8(a) participation be excluded as the size of many SDBs are
unrealistically inflated through subcontracts with the Small Business
Administration. ‘ : ‘ :

The protest process reqdires moreiguidancefand policy. The issue of exactly

~ who is qualified to challenge the process remafns unclear. An ’‘{interested

party’ requires definition. Our suggestion is that only qualified SDB offerors
have the right to challenge. Timeframes must be defined to prevent or
discourage the use of the PL 99-661 program.

3200 POLARIS, UNIT #9, 45 « LAS VEGAS, NEVADA 88102 « (702) 367-1300



Page Two

Request the establishment of a supportive policy outlining an aggressive
program in determining the availability of SDBs to perform on DOD contracts
(in consonance with the rule of two). ' :

The intent of PL 99-661 1s well accepted by our Company. We look forward to
your consideration and implementation of the comments we’ve provided above.

Sincerely,

GZ"‘"""“\A’\”'"}Y
Buck W. Wong
President



/ g ) el June 10, 1987
ARCFHfECTg/PL&NhERS Defense Acquisition Regulatory Council
1530 SPRUCE STREET ATTN: Mr. Charles W. Lloyd
PHILADELPHIA, PA 19102 Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS) ’

215/735-3035 Room 3C841 . i

The Pentagon .
Washington, DC 20301-3062

Dear Mr. Lloyd,

I am writing to express my support. for the regulations that
the Department of Defense has developed to reach its 5%
minority contracting goal. In general, I think they
represent a step forward and at least a good starting point
for going ahead with implementation. I especially support
the intent to develop a proposed rule that would establish a
10% preference differential for small disadvantage
businesses in all contracts where price is a primary
decision factor.

have been overlooked in the published interim regulationms.
First, there are no provision for subcontracting. Second,
there is not mention of participation by Historically Black
Colleges and Universities, and other minority institutions.
Third, It is not clear on what basis advance payments will
be available to small disadvantaged contractors in pursuit
of the 5% goal. And finally, partial set-asides have been
specifically prohibited despite their potential contribution
to small disadvantage participation at DoD.

. However, I am concerned that several important questions

I urge the Defense Department to address the above issues
quickly, and to move forward agressively in pursuing the 5%
goal set by law. '

Sincerely,
SAXON/CAPERS, AIA

( Robert S. qu;n, AIA _ '~ Theodore R. Capers, AIA .

RSS/TRC:sg
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THE SECRETARY OF DEFENSE
INTERNATIONAL CREATIVE DATA INDUSTRIES. INC.

._/‘: P.O. BOX 451 « DANBUHY « CONNECTICUT 06813 » TELEPHONE (203) 797-8551 » CABLES: 'ICDI' DANBURY

May 29, 1987

The Honorable William Howard Taft, IV
Deputy Secretary of Defense
Department of Defense

The Pentagon

Washington, D.C. 20301-1155

Dear Mr. Secretary:

I have been asked by Senator Weicker to review and comment on the contents
of your memorandum pertaining to the 5% DOD goal for contract awards to
Small Disadvantaged Businesses.

As president of an 8 (a) Small Disadvantaged Business for the past twelve
years it has been my experience, that clearly defined and detailed
procedures must be established, to insure that the spirit and intent of

Public Law 99-661 is implemented and achieved. The concept of this new
. program as an extension of the SBA 8 (a) program is commendable but the past

short-comings of the 8 (a) program have shown that a better structure must
be used initially if this new program is to be successful. Therefore, I
also recommend that a method of monitoring and measuring compliance with the
program's objectives be set-up in order to ensure that the established
target is met.

Thank you for giving me the opportunity to comment.

Sincerely,

INTERNATIO ,SREA E DATA INDUSTRIES, INC

P o
J. Vil
President

JV/mam

AQuo 03386
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 June 1, 1987 REGISTERED MAIL
RETURN RECEIPT REQUESTED

TREP Assoclates, Inc.

Automated Data Processing « Management Services * Research and Development

f Defense Acquisition Regulatory Council,
" Attnt: Mr. Charles W. Lloyd,

Executive Secretary, ODASD (P) DARS,
c¢/o OASD, (P&L)(M&RS), Room 3C841,

- The Pentagon,

Washington, DC 20301-3062
Reference: DAR Case 87-33

Dear Mr. Lloyd:

The Department of Defense (DoD) is to be commended on its aggres-
sive efforts to implement Section 1207 of the National Defense
Authorization Act for Fiscal Year 1987 (Public Law 99-661),
entitled "Contract Goal for Minorities." We, at Tresp Associates,
believe that the proposed regulations published in the Federal
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly
a step in the right direction. We support your proposed
implementation regulations with few exceptions, and submit the
following comments for your consideration:

ISSUE:

(1) The Rule of Two: The interim rule establishes a “rule of
two (ROT)" regarding set-asides for Small Disadvantaged Business
(SDB) concerns, which is similar in approach to long-standing
criteria used to determine whether acquisitions should be set asige
for small businesses as a class. "...Specifically, whenever a

contracting officer determines that competition can be expected to -

rasult between two or more SDB concerns, and that there Iis
reasonable expectation that the award price will not exceed fair
market price by more than 10 percent, the contracting officer is
directed to reserve the aoquisition for exclusive competition among
such SDB firms,...." S :

RECOMMENDATION: The rule of two implementation procedures as
currently presented gives the Contracting Officer complete

- authority in the ROT process, and fails to address the role of the

Department's Small and Disadvantaged Business Specialiats (SDBS).
DoD has a cadre of over 700 SDBS who have done an outstanding job
in the impleméntation of other legislation; Public Law 95-507, as
an example,  Therefore, we recommend that the regulations be
written to mandate active participation on the part of the SDBS and

.

TRESP Associates, Inc., 4600 Seminary Road, Sulte 700, Alexandria, VA 22311
(703) 8456400

o . —



RECOMMENDATION:

Mr. Charles W. Lloyd
June 1, 1987
Page 2

the Contracting Officer in rule of two decisions. We feel that
the foregoing will result in more balanced and unbiassed ROT
opinions. : S ' :

ISSUE:

2. Protesting small disadvantaged businress representation.
Paragraph 219.302 (8-70) found at 16265, states in part, "...(1)
Any offeror or an interested party, may in connection wilth a
contract involving award to a SDB based on preferential conside-
ration, challenge the disadvantaged business status of any offeror
by sending or delivering a protest to the contracting officer...."
We believe that such loose wording will tend to encourage frivolous
protests. In our opinion, this will become a "delay tactic" on the
part of that segment of the business community, not qualified to
participate in the acquisition by reasons of their non-small disad-
vantaged business status.

RECOMMENDATION: The regulations should be more specific with
respect to who can protest. The right to protest the SDB status in
acquisitions involving SDB set asides, should be limited to only
effected parties (i.e., other small disadvantaged business firms.)
Further, to discourage frivolous protests, penalities should be
invoked in those cases where frivolity 4is determined. Definite
time frames should also be establigshed with each step of the pro-
test process. '

ISSUE:

(3) Subcontracting under SDB set asides. The  proposed
regulations do not address the degree of subcontracting to minority
business concerns under Section 1207 or the Statute.

In those cases where subcontracting opportunities exist, we
recommend that the successful prime SDB offerors be required to
award a mandatory percentage of such subcontracts to qualiified
minority business firms. You may wish to consider language similar
to that contained in Section 211 of Public Law 95507. This will
encourage networking among the Minority Business Enterprises.



Mr. Charles W. Lloyd
June 1, 1987
Page 3

Again, DoD is to be commended for its work in the various socio-
economic programs, and if Tresp Associates can be of any
assistance to you, please do not hesitate to contact me.

Very truly yours,

L

F. MADISON
ViceYPresident
Corporate Affairs

ce: NEDCO Conference
716 South Sixth Street
Las Vegas, NV 89101

Natiocnal Federation of 8(a) Companies
2011 Crystal Drive, Suite 813
Arlington, Virginia 22202

Mr. C. Michael Gooden

President,

Integrated Systems Analysts, Inc.
1215 Jefferson Davis Highway
Crystal Gateway III, Suite 1304
Arlington, VA 22202

Mr. Dan Gill - . ‘
Office of Small & Disadvantaged Business Utilization
0SD, The Pentagon, Washington, DC 20301
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TRACTELL, Ivnc.
(gmm%, %&eawoé and éiymeeﬂénf

4490 NEEDMORE ROAD . DAYTON, OHIO 45424
(513) 233-6550

- 26 May 1987

Mr. Charles W. Lloyd
Executive Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Room 3c-841, The Pentagon
Washington, DC 20302-3062

Dear Mr. Lloyd:

This letter responds to your request for public comment
concerning the development of procurement methods to be used to
implement Section 1207 of the National Defense Authorization Act
for Fiscal Year 1987 (P.L. 99-661).

1. As a reference, the Federal Register, Thursday, July 21,

1983, Part 1I, contains comments on the "Participation by

Minority Business Enterprises in Department of Transportation

Programs”. In reading P. L. 99-661, exactly the same problems
. are re-emerging for DoD as were handled by DoT in 1983.

2. Reference the Interim DAR rule including the statement: "
competition among SDB concerns whenever the contracting officer
determines that offers can be anticipated from two or more SDB
concerns, and that the contract award price will not exceed fair
market price by more than 10 percent... "

The practical implementation of such a procedure requires much
more information than the average contracting officer ordinarily
possesses. It also seems that this rule is either impossible to
implement, or if it is implemented, it becomes a prime candidate
for abuse. To "anticipate”" that two or more SDBs will respond to
an offer appears to imply knowing "which” firms might respond;
knowing..the price range they will offer requires even more
specific knowledge of such potential respondees. This is easy to
write as policy, but almost impossible for humans to do (witness
the IRS W=-4 form!). : '

We recommend the "pre-established” criteria for SDB set-aside
under P.L. 99-661 be more practically based on the .estimated
dollar value for the award (typically done by requirement-side
personnel anyway), and the generic capabilities of SDBs that
might respond ‘to such solicitations. ' L

Logistics = Engineering - Electronics « Information Processing + Cost Analysis Economic Research
Socio-Environmental Research = Educational Consulting :
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We also recommend that certain "lLarger dollar" solicitations
become "on-the-spot" set-aside candidates, based on the
determined capabilities of the SDB actually responding, rather
than those expected to respond. This would encourage capable
SPDBs into gradual competition with higher expectations of
success, which should be the ultimate goal of P.L. 99-661, but
not penalize any responding vendor. ; '

2. Another concern is the proposal of "exception five” whereby a
direct award could be made to an SDB without competition when
sources sought identified only one responsible SDB to_fuLfiLL
requirements,... where set-aside criteria are not met ... ". The
Latter statement (underlined) is meaningless, unless further
defined. What is the scope of responsibility within DoD for -
which a specific set-aside criteria is met, or not met? Is this
criteria to be DoD wide? for a single agency, such the Air
Force; for a specific contracting agency? a geographic region.
This needs a Lot more clarification. '

3. A second proposal establishes a 10 percent preference
differential for SDB concerns for the objective to attain a
specific goal. Again, the scope of responsibility within DoD for
the application for a specific goal is not clear. Also, this
proposal appears to be a set-aside after-the-fact of a sealed bid
process, wherein both non-SDPBs and SDBs are being solicited.
This could be a source of majorconfusionif}notpre-specifiedin
a formal solicitation, or other anouncement, requesting bids.

L. The formal definition of "SDB" is reasonably clear. Notably,
Part 204, Federal Register/ Vol 52/ & May 1987 regarding
increased categorizations of SDBs. In practice within DoD, "SDB"
is systematically interpreted to mean a firm with SBA 8(a) certi-
fication, especially for the meaningful, larger dollar value
efforts.

There will be a definite conflict with the existing SBA 8(a)
program, as administered, if indeed P. L. 99-661 intends to
increase participation of minorities in DoD contracting. As a
rule, certification in the SBA 8(a) progranm is a extremely
tedious, often endless process, constrained by the personnel and
Locations. of SBA certifying offices.
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In effect, this current SBA 8(a) certification process is a major
constriction. Some other type of "pre-certification" should be
devised to apply to all SbB firms in the broader definition.
Otherwise, the presence of firms with 8(a) certifications may be
used to screen out SDBs without certification, since both are
covered by P.L. 99-661; indeed this would be counter-productive.

To attajin maximum exposure to capable non-SBA(8a) firms, we
" recommend DoD make maximum use of State-supported certification
of SBEs/SBDs and MBEs, regardless of their current SBA 8(a)
status. '

L. We recommend a specific category of contracting within the
scope of P. L. 99-661 be devised for SDBs interacting, or seeking-
to interact, directly with Historically Black Colleges and
Universities in contracted efforts that mutually enhance each,
and dually respond to DoD needs. We also recommend a specific
category of set-aside expediency in contracting when such efforts
are consumated involving Historically Black Colleges, much Like
the "Short Form Research Contract".

We strongly recommend policies be developed at the DoD Level that
accent the need for increased attention to the systemic inade-
quacies of HBCUs in dealing with the intricacies of DoD contract-
ing. Significantly more emphasis and Latitude should be included
in those contracts with HBCUs that seek to "establish an
jncreased capacity" to compete more effectively in the DoD main-
stream. For example, costs of inclusion of specific support to
an institution from an SDB should be accented as a capability
enhancement for the HBCU, since this synergy covers TWO
objectives related to P. L. 99-661.

Also, when set-aside criteria CANNOT be met for either SDBs
and/or HBCUs, the capacity to use non-SDB firms in joint efforts
with SDBs, and/or HBCUs should be considered BEFORE the set-aside
category is withdrawn.

5. Finally, we recommend a strong evaluation process be super-
imposed on the implementation of P. L. 99-661 to assure that the
subsequently designed policies do what they suppose to do, or
possess a mechanism for change if they do not. This should
include before and after analyses, and.pre—-set targets for both
the number of SDBs involved in DoD contracting, and the dollar
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‘values of these awarded contracts. Policy goals for set asides

need to be more clearly and explicitly defined, as cited above.

Such an evaluation is essential because the worse possible
outcome of P. L. 99-661 would be minimal, or no increase in
participation of SDBs in DobD contracting. Such an outcome would
cancel -- forever -- all future legislation related to such

' objectives.

rely,

gene F. Jones, Phb/
President, TRACTELL, Inc.

ENCL: Capability Microbrochure



June 6, 1987

Charles W Lloyd, Exec Secy
Defense Acquis Reg Council
Room 3C841, The Pentagon
Washington, D C 20301-3062

Dear Mr Lloyd,

There is no need of repeating the discussion in the AGC of America
letter to your office, dated June 1, 1987. This Chapter of 160 supports
the areuments in that letter.

This being a small state, would have many problems in trying to carry
out the provisions of the "Rule of Two."

It is our hope that you will discard your proposal.

Sincerely,

- [ 52 ,
WILLIAM J KEO

Executive Vice President

¥7-33

AGGC

ERMONT

Associated
General
Contractors
of Vermont

47 Court Street
P.0. BOX 750
MONTPELIER

VT 05602
(802) 223-2374

President
OTTO A. ENGELBERTH
Engelberth Construction, Inc.
Winooski 05404

Senior Vice President
ROBERT L. NORWAY
Bates & Murray, Inc.
Barre 05641

Vice President
MARC D. COTE
Blow & Cote, Inc.
Morrisville 05661

Treasurer
Robert P. Lord, Sr.
E. F. Wall & Associates, Inc.
Barre 05641

Executive Vice President
WILLIAM J. KEOGH

Board of Directors
ROBERT A. CARRARA
J. P. Carrara & Sons, Inc.
North Clarendon 05759

WILLIAM E. DAILEY, 1l
Wm. E. Dailey, Inc.
Shaftsbury 05262

ROBERT W. GRAHAM
S. G. Phillips Corp.
Waitsfield 05673

ROBIN L. HOUGHTON
Hutch Concrete Contracting Corp.
Montpelier 05602

LEE H. LAWTON
Red-Hed Supply, Inc.
. Winooski 05404
* MAYNARD F. MCLAUGHLIN

Bread Loaf Construction Co.
Middlebury 05753

ALLEN M. POTTER
F. R. Lafayette, Inc.
Essex Jct. 05452

JOHN C. STEWART
Pizzagalli Construction Co.
So. Burlington 05403

ROBERT S. WILLIAMS
New England Equipment Co., Inc.
White River Jct. 05001

EQUAL EMPLOYMENT
OPPORTUNITY EMPLOYER
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associates, inc.

System Manufacturing Division

June 2, 1987

Defense Acquisition Regulatory Council
ODASD (P) DARS ‘

c/o OASD (P&L) (M&RS), Room 3(C841

The Pentagon

Washington, D.C. 20301-3062

Attention: Mr. Charles Lloyd, Executive Secretary

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority
Contracting Goal (DAR Case 87-33)

Gentlemen:

Subsequent to our review of your proposed interim rules, the following
areas seem to require edification.

Under the ’Other DAR Council Considerations’ there were thoughts regarding
the approach of allowing a 10 percent preferential factor application to the
Small Disadvantaged Business (SDB) price in competitive negotiations, when
selection is based primarily on price. This approach, in effect, eliminates
Cost type contracts. We suggest a revision of this approach be included to
allow the application of the 10 percent preferential factor to the costs
proposed by the SDB in the competition of Cost type contracts.

In further support of the intent of Public Law (PL) 99-661 we suggest the
degree of subcontracting by the prime SDB contractors also include goals to
encourage the networking and support of smaller SDBs.

In an effort net to damage one Government program for the benefit of another
we recommend that the 5 percent minority contracting goal be against the

eligible dollars (exclusive of those allocated for 8(a) goals and women-owned
goals).

When determining the number of qualified SDBs, we request that all: revenues
as a result of 8(a) participation be excluded as the size of many SDBs are
unrealistically inflated through subcontracts with the Sma]l Bu51ness
'Adm1n1strat1on

- The protest process requires more guidance and policy. The issue of exactly
who is qualified to challenge the process remains unclear. An ’interested
party’ requires definition. Our suggestion is that only qualified SDB offerors
have the right to challenge. Timeframes must be def1ned to prevent or
discourage the use of the PL 99-661 program.

3200 POLARIS, UNIT #9, 45 « LAS VEGAS, NEVADA 89102 « (702) 367-1300



Page Two

Request the estab]ishmént of a supportive policy outlining ah aggressive
program in determining the availability of SDBs to perform on DOD contracts
. (in consonance with the rule of two).

The intent of PL 99-661 is well accepted by our Company. We look forward to
your consideration and implementation of the comments we’ve provided above.

Sincerely,

Buck W. Wong
President



Office of the
General Manager X m a r ®

2200 Peachtree Summit
401 West Peachtree Street, N.E.
Atlanta, Georgia 30365-4301

May 29, 1987

Mr. Charles Lloyd
Executive Secretary
OSAD(P) /DARS

c/o OSAD (A&L) M&RS

Room 3C841

The Pentagoin

Washington, DC 20301-3062

Dear Mr. Lloyd:

I would appreciate it very much if you would provide me with a
copy of the Department of Defense's proposed procedures for

achieveing the 5% minority contracting goal (reference: DAR Case
87-33)

. This information should be sent to:

Mr. John S. Schadl

Assistant to the General Manager
for Equal Employment Opportunity

Metropolitan Atlanta Rapid Transit
Authority

2200 Peachtree Summit

401 W. Peachtree Street, N.E.

Atlanta, Georgia 30365-4301

Thank you for your assistance.
Sincerely,

M Sl

Schadl
Assistant to the General Manager
for Equal Employment Opportunity

dkh-

Metropolitan Atianta Rapid Transit Authority
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TELEPHONE: Main  (301) 984-2400
Pants  (301) 984-2494

. . . : Service (301) 984-2480

June'3, 1987

The Honoirable Paul D. Sarbanes
Dirksen Senale Office Building
Room 332 -

Washington, D.C. 20510

Dear Senaloy Sarbanes,

We call to your atlention an intevim rule amending the Defense Federal
Acquisition Regulation Supplement to implement section 1207 of the National
Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99-661). The

Statute permits DoD to enter into contracts using less than full and open
compelitive procedures, when practical and necessary to facililate achievement
of a goal of awarding 5 percent of contract dollars to small disadvantaged
business concerns during FY 1987, 1988 and 1989, provided the contract

price does not exceed fair market cost by more than 10 percent,

he changes incurred by the intevim rule are made without prior public
comment and are effective June 1, 1987.

Implementation of the rule will have a drastic economic tmpact upon small
construction contractors who have depended on the small business markel for
their survival. No prior study was made of this impact. The DoD is using

the 8(a) program of the Small Business Administration as one method to reach
the 5 percent. As a result, the effect on SBA's who do not fit the SDB category
will be calastrophic. Worse still, at this point in time, about 99% do not
realize what has happened as of June 1st.

The construction industry in this country is made up of many, many small
businesses, what we refer to as a "mom and pop" industry. For every mega
company, there ave thousands of small companies that perform the work to
keep this country moving, including those small firms that perform con- -
Struction for the DoD under the SBA program. -

Because we basically are small business and do not have the resources to
twist arms and lobby, we have become a "dumping' ground for evéry "quick
Jix"designed, such as that proposed for fiscal years:1987, 1988 and 1989.
It is much easier to use the 8(@) program than to carve out sel asides in the

. ‘zega indusltries that also do work with DoD.
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The Honorable Paul D. Sarbanes
ne 3, 1987
‘ ge 2

We have no quarvel with setl asides per se; however, what has been done in
lhis instance is lo close a specific market to specific conlraclm s who have

had access to-il in the past.
Senalor Sarbanes, we need your help in vesolving thié Stlualion.
| Sincerely, . |
BOLAND SER VICES
- tf‘éf”““‘-"-'f

Louts J, "Boland

LJB:pb

. e e e -
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ZACHRY

H. B. ZACHRY COMPANY
" General Contractors

D. R. Schad
Vice President

.June 11, 1987

Mr. Charles W. Lloyd, Executive Secretary

Defense Acquisition Regulatory Council ODASD(P)DARS
c/o OASD(PEL)(MERS) .

The Pentagon, Room 3C841

Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Mr. Lioyd:

With regard to the above referenced. case, please be advised that
H. B. Zachry Company is in complete agreement with the letter written to
you by the Associated General Contractors of America on June 1, 1987.
We, along with the AGC, urge that the interim regulations not be
implemented on June 1 for mllltary construction procurement; and not be
implemented for military construction procurement until such time as the
Department of Defense conducts an economic impact analysis of the
regulations in compliance with the Regulatory Flexibility Act of 1980.

Should you wish to discuss this matter further, please feel free to
contact us at any time.

Sincerely,

D. h Schad:
ik

Post Office Box 21130 e San Antonio, Texas 78285 e (512) 922-1213 e Cable Address: ZACO Telex 76-7426

-



NEW JERSEY CHAPTER, P.O. Box 1604 Union, New Jersey 07083

v
. .Nm NATIONAL ASSOCIATION OF MINORITY CONTRACTORS

June &, 1987

Defense Acquisition Regulatonry Council
o/c 0ASD (P&L) MERS)

Room 3C841

The Pentagon .

Washington, D.C. 20301-3062

Attention: Mr. Charnles W. Leoyd
Executive Secretary ODASD (P) DARS

Regerence: P.L. 99-661
Dean Mr. LLoyd:

1 generally and partially support the negulations that the Department of Def 1il

has developed to neach its 5% minonity contracting goak. In general, 1 thil ey

nepresent a step fowand and at fLeasi a good starnting point for going ahead NATE

impLemenitaiion. 1 especially supporl the intent to develop a proposed nuwle it
’ would establish a 10% preference differential forn smakl disadvantage businetsis

in all contracts where price s a primary decision factor. 1 believe this

dif4ential be used for the §inst three contracts to a §inm then be reduced %o

22 o1¢ Leng s the déam's guedd sales do not exceed $5,000,000 per year.

However, thene are sevenal Amportant queAt&on5 that have been overlooked 4.
pubfished intenim regulations. ’

Finst, there are no provisions fon subcontracting. Since the fangest dollars e

to prime (mafority) contractons there should be a fonceful nequired DBE subccit L1actihg
plan requined with Little chance §or "good gaith effont” escape ab Ls now e ixhum
unden P.L. 95-507. Defense contractons AtALL ane Less Znan % of 1% in DBE . L . - A
tracting. This 4is shameful. Check General Dynamics. It 48 important to g = wrivate
entenprise used to doding business with us s0 that we can get of$ the speciai. program
need. "Privatize as ouwn Presdident says. '

Second, there 44 no mention of participation of Histonically Black Colleges UL
Universities, and othern .minorily institutions. The National Association of

Minonity Contrnaclohs can help consdidenably Lo amprove subcontracting as an ciarple.

Thind,.lz is not clean on what baALé advance paymentb'w£££'be;aﬁaiﬂabﬁe to oﬂb;;
disadvantaged contractons o pwsuit of the 5% goak. ’



| " Page 2 of ?

‘ And  finally, partial set-asides have been specifically prohibited despite thi.is
potential contribution to small disadvantage participation at Dol and a plan
daveloped to pemit and increase set-asides until a fium 45 viable 4in our ger iy
exclusdLonany socdely.

1 wige the Defense Department to address the above Lssues quickly, and to mov
forwand aggressively in pwisuing the 5% goal et by Law.

- Sdincenely, _ ) 1
NATIONAL ASSOCTATION OF MINORITY CONTRACTORS

Legistatune Comm. of NIC, NAMC

HYB:vp




ASSOCIATED GENE
CONTRACTORS (=
. fNew Fetsey~

Richard L. Forman, Executive Director , ~June 15, 1987

Mr. Charles W. Lloyd

" Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

For the same reasons cited by Mr. Hubert Beatty, Execu-
tive Vice President of the Associated General Contractors of
America, in his June 1, 1987 letter to you, the AGC of New Jersey
also objects to.the proposed "Rule of Two" set aside provision
for Small Disadvantaged Businesses.

While there is no gquestion about the government's intent
in providing set asides for genuinely disadvantaged small businesses,
it is neither necessary nor authorized by Congress to achieve the
5 per cent goal of total dollars awarded.

Further, experience has proven (witness FY 1984), that the
mcehanism used in-small business set asides results in an inor-
dinate number of ‘defense construction contracts being set aside
under this program.

We strongly urge that the interim regulations not be im-
plemented for military construction procurement until such time
as the Defense Department conducts an economic impact analysis of
the regulations in compliance with the Regulatory Flexibility Act
of 1980. : :

Sincerely,

Richard L. Forman,
Executive Director

ai - 7 Centre Drive, Suite 8, Jamesburg, NJ 08831, (609) 655-2997




NATIONAL CONGRESS

‘ , FOR COMMUNITY
. ECONOMIC DEVELOPMENT
1612 K Street, N.W., Suite 510, Washington, D.C. 20006 202/659-8411
June 15, 1987

- 1987
BOARD OF DIRECTORS

GONZE L. TWITTY

Chairperson

Lafayette, LA .
TONY ENRIQUEZ Mr. Charles W. Lloyd
Osiiand. &Ao" Executive Secretary
SHEIK BACCHUS ODASD (P) DARS
Niebiesches, LA c/o OASD (P&L) (M&RS)
VAN DIAMOND Room 3C841

Secretary The Pentagon

Honolulu, HI

DONALD MAXWELL

Past Chairperson
Kansas City, MO

LEONARD REED
NCCR Chairperson
St. Thomas, V1 I would 1ike to receive a copy of the proposed

RUTHIA HESTER Department of Defense Federal Acquisition Regulation
Sanlord, FL Supplement, Implementation of Section 1207 of Public
PETE GARCIA Law 99-661 - "Set-aside for Small Disadvantaged
Phoons: Az Business Concerns" (DAR Case 87-33). Please send a
GEORGE HARRIS copy of these regutations to my attentmn at the
R VA address below:
. STEPHEN McCONNELL NCCED
At-Large
St. Johnsbury, VT
. 1612 K St., N.W.
iggg%%?m Suite 510

REPRESENTATIVES Washington, D.C. 20006 -
EARLY JOHNSON

Deerfield Beach, FL - . .

DONALD COMSTOCK Thank you for your time and assistance.

Seattle, WA

LEE BEAULAC Very truly yours,

NE Co-Vice Chairperson
Rochester, NY

GEORGE PAN
NE Co-Vice Chairperson / /r‘/ '/ {/ / i o

Washington, D.C. 20301-3062

Dear.Mr, Lloyd:

Boston, MA

JOHN DEMPS ' KEV in P. McQuee
SE Co-Vice Chairperson ' Program Director
Jacksonville, FL

STAN HALE -

SE Co-Vice Chairperson - KPM/an )

Roanoke, VA

JAMES KING

MW Co-Vice Chairperson

Cincinnati, OH

DENNIS WEST

MW Co-Vice Chalrperson

Indianapolis, IN

'AMOS ATENCIO’

SW Co-Vice Chairperson

Embudo, NM

ANTONIO MEDINA

SW Co-Vice Chairperson
Embudo, NM

. PATRICIA KAY
FW Co-Vice Chairperson
Anchorage, AK

BRENDA SHOCKLEY
FW Co-Vice Chairperson
Los Angeles, CA

ROBERT ZDENEK
President



THE ASSOCIATED GENERAL CONTRACTORS OF ILLINOIS

3219 EXECUTIVE PARK DRIVE @ P.0.B0X 2579 ® SPRINGFIELD, ILL. 62708 ® TELEPHONE (217) 789-2650

OFFICERS
"MICHAEL CULLINAN
President

W.T. ARNOLD

1st Vice-President ' June 9, 1987
CHARLES A. ADAMS .

2nd Vice-President

DAVID E. WRIGHT

Secretary-Treasurer

EXECUTIVE VICE PRESIDENT
JOHN P. HARRELSON

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P)DARS -

c/o -OASD(P§L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

. Dear Mr. Lloyd:
i _

Please be advised that the Associated General Contractors
of Illinois, a Statewide Highway/Heavy and Utility Contractors
Association representing 259 members, endorses the letter dated
June 1, 1987 to you from Hubert Beatty, AGC of America.

RE: DAR Case 87-33

Sincerely,

Exetutive Vice President =

JPH/ jw
. DIRECTORS
JOHN MOONEY ) HARLEY KITTELSON WARREN DEAN EDDY JOHN G. PALMER, SR. CHARLES A. ADAMS VERN HALVERSON
District 1 District 2 District 3 District 4 District 5 District 6
HARD A. LOW
LEROY TINSLEY MICHAEL P. KEELEY, JR. STEPHEN J. BOYD RICHARD A. LOW MELVIN FEL‘TS RICI
District 7 District 8 District 9 Cook County Associate Director Immediate Past President

The Associated General Contractors of lllinois is affiliated nationally with The Associated General Contractors of Amarica and the National Utility Contractors Association



QOIE. Kansas

HOWARD SHERWOOQOD, Senior Vice President
Wichita, Kansas

STAN SCUDDER, Vice President

S KURTENBACH, President

“The Kansas Contractors Association, Inc.

OFFICERS DIRECTORS

BYRON R. BRAYMEN
Topeka, Kansas

GARY BROWN
Salina, Kansas .

RANDALL HARDY

- Newon, Kansas : » A ' ' Scandia, Kansas
CHARLES E. STEVENS, JR., Treasurer ) : . R. H. KISTNER
Salina, Kansas 316 WEST 33rd _STREET P.0. BOX 5061 ) Marysville, Kansas
 Topeka, Kansas 66605-0061 . JACK LOGAN
5 . . - Emporia, Kansas
' Phone 913-266-4152 f . SHAUN O'ROURKE

GLENN R. COULTER, Manager

Kansas City, Kansas

DANIEL W. RAMLOW, Assistant Manager o ‘ ) - ' ) JIM POWELL

. CRIS MILLARD, Office Manager . .

Hays, Kansas

CARRIE KRUSOR, Bulletin Editor ' ' "~ June 8, 1987 TOM RITCHIE

Wichita, Kansas

Mr. Charles W. Lloyd

Executive Secretary ;

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/0.0ASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd: |

It is our understanding that the Department of Defense has established a
5% Set-Aside for Small Disadvantaged Businesses and that the interim rule
establishes a "Rule of Two" regarding set-asides.

The Kansas Contractors Association believes that the "Rule of Two" was
not authorized by Congress and is a waste of tax payers money in America. If
this rule is allowed to remain, contracting officers will be forced to set-aside
many more projects than the proposed 5%.

- The letter to you.from Mr, Hubert.Beatty,'Executive Vice-President’ of the

'ASSOCiatedeéneral_ContractorS'of‘América.dated June 1, 1987 spells out 'in an’

excellent manner why the set-aside is not needed, why the set-aside will waste
millions of dollars and why the rule will penalize .hundreds of thousands of
contractors in America who only ask for the opportunity to submit competitive

sealed bids for Department'of Defense projects.

Thdnk you for'youtjconsideratiOQ, T : .

=fin R. ‘Coulfer®
‘Manager.

We ask that you fOTlow'fhe pfovisions of the b111ﬁas dictated by congress.

GRC:cIm
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ASSOCIATED GENERAL CONTRACTORS OF MAINE, INC.

June 8, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS .

c¢/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd,

The Associated General Contractors of Maine is very much
concerned with the interim regulations implementing Section 1207
of Public Law 99-661, the National Defense Authorization Act for
Fiscal Year 1987.

The SBA and 8(a) set-aside programs have placed serious
constraints on the construction industry in Maine for the past
several years. The programs have resulted in additional costs to
the American Taxpayer, while eliminating, for all practical
purposes, the competitive bidding process and inviting _
contractors from outside of Maine to complete work which should
remain with local firms. With large defense contracts being
awarded to majority-owned firms, the SBA set—-aside program have
been applied to the great majority of smaller defense projects in
Maine.

The interim DOD 5% "Rule of Two" Set—-Aside for SDBs just
adds more fuel to an already well-fueled fire and results in an
unwarranted and unnecessary taxpayer expense, particularly since
the program has not been authorized by Congress.

AGC of'Maine:respectfully urges that the interim regulations
.not be implemented for military construction procurement.

JGH:s - o
xecutive Directo

WHITTEN ROAD, P.O. BOX N, AUGUSTA, MAINE 04330  207/622-4741



- - Arizona Chapter OFFICERS AND DIRECTORS |

" ASSOCIATED GENERAL CONTRACTORS Y. R PULICE, president  ident

GRANT LUNGREN, Treasurer
OF AMERICA, |Nc- WM. J. BICKLEY, Director
ROBERT N. DENTZ, Director
P.0. BOX 6878 / 1825 W. ADAMS $é6b"?g§gg"‘mggg,’°’
PHOENIX, ARIZONA 85005 aéggsé. '!I'_I'Eéll':_l;LNE‘}'OJNR, Dg,acn;/
PHONE (602) 252-3926 JAMES R. McDONALoZ'Ex.;gﬁ(?Je Director

DANIEL F. GRUENDER, Attorney

JAMES R. McDONALD, Executive Director
LANNY A. KOPE, Ed. D., Director of
Manpower Services :
JILL C. ANDREWS, Director of
Public Affairs

June 12, 1987 : SHERYL J. NORDMARK, Staff Assistant

Mr. Charels W. Lloyd
Executive Secretary
Defense Acquisition Regulatory Council
ODASD (PA)DARS '
%0SAD (P&C) (M&MRS)
Room 3C841
The Pentagon
Washington, D.C. 20301-3062

RE: Case #DAR87-33
Dear Mr. Lloyd:

Our Chapter would like to echo the sentiments voiced in the
June 11, 1987 letter from Hurbert Beattly, Executive Vice-

" President of the Associated General Contractors.

It is our feeling that set-aside programs of any configuration
violate the basic tenets of the competive bidding process

and create excess costs for the taxpayers.

The purpose of defense spending is to insure a prepared
America in the event armed force is necessary. To this

extent we see no value or purpose other than social engineer-
ing to create a favored bidding climate for a select few.

We would urge you to view Mr. Beatty's letter in a positive
light and implement his requested course of action.

Sincerely;

James R;,McDonald’

,
/e .. -
/" Executive Secretary

JRMcD:ncm

cc: Senator Dennis DeConcini
Senator McCain : :
Congressman John J. Rhodes III
Congressman Morris K. Udall
Congressman Bob Stump
Congressman John Kyl
Congressman Jim Kolbe
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‘ MASSACHUSETTS

June 9, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062 RE: DAR Case 87-33

Dear Mr. Lloyd:

The Associated General Contractors of Massachusetts opposes the
interim regulations implementing Section 1207 of Public Law 99-661, the
National Defense Authorization Act for FY 1987.

AGC of Massachusetts is a trade association of general contractors,
of whom over 90 percent qualify as small businesses. AGC of Massachusetts has
. a total membership of 256 member firms, of whom 135 are general contractors.
" AGC is in its 52nd year of existence in Massachusetts.

Our opposition to the interim regulations is based on the following:

1) To achieve the goal of awarding 5 percent of military construc-
tion contract dollars to small disadvantaged businesses, the
"Rule of Two" set-aside is not necessary nor is it authorized
by Congress.

2) The Act authorizes the Secretary to use less than full and open
competitive procedures only "when necessary to facilitate
achievement of the 5 percent goal." - Since disadvantaged
businesses were awarded 9 percent of DOD construction contracts
in FY 85 -- and that happened through the full and open com-
petitive bidding process —-- special
measures are neither necessary nor authorized in the present
case.

.3)  The same is true of "exceeding the fair market price by.a ten

' L C g P y

‘ percent differential." 1In the case of construction, it is not
necessary, and so is not authorized.

"~ 4) There is in the interim regulations ‘a strange proposal: If the
acquisition history shows within the past 12 months a

Associated General Contractors of Massachusetts
888 Worcester Street, Wellesley, Massachusetts 02181-3793  (617) 235-2680




Mr. Charles W. Lloyd, Executive Secretary

Page 2
June 9,

wdk/dml

1987

responsive bid from at least one small disadvantaged business
within the 10 percent differential ... then the contracting
officer must reserve the solicitation for small disadvantaged
business set-aside procedures. Such a proposal in regulations
borders on the weird. It seems to say: Of 30 projects bid in
Region I in the past year by approximately 200 small busi-
nesses, if one small disadvantaged business came within 10
percent of the low price on one of the 30 projects, then -- for
the 30 such projects coming up this year in Region I --all must
be under the set-aside procedures for small disadvantaged busi-
nesses. :

AGC of Massachusetts urges more reflection and care be given to the regula-
tions for construction in the regulations im plem enting military procurement in the coming
year. The interim regulations should be withdrawn and redrafted.

Respectfully submitted,

!4.4:(2fL&LN:;~'ri:Z:> /62%24»~£_———

WILLIAM D. KANE
Director of Government Relations

Copy to The Honorable Silvio 0. Conte




1987 AGC/| Officers and Directors

*  Robert L. Bowen

President

Bowen Engineering Corp.
Dale E. Bruns

Vice President
Bruns-Gutzwiller, Inc.
Thomas Irmscher
Treasurer

Irmscher & Sons, Inc.
Dennis E. King

Past President

Dunlap & Company, Inc.

Thomas C. tarson

National Director
tarson-Danielson Const. Co., Inc.
Wiltiam D. Shuck

National Director

Shuck Corporation

Jerry Fenstermaker

National Associate Representative
Hugh J. Baker & Company

Troy T. Comer, Jr.

Executive Vice President

Board of Directors

Bruce W. Bennett
Huber, Hunt & Nichols, Inc.
apolis
Betts
ts Engineering & Contracting
n
James Bullard (Affiliate)
ATEC Associates, Inc.
Indianapolis
Gary Burk
Duke Construction Management
Indianapolis
Richard A. Cochran
A.B. Cochran & Son, Inc.
Indianapolis
James L. Corn
Geupel DeMars, Inc.
Indianapolis
Thomas L. Francis
CDl, Inc.
Terre Haute

Richard E. Gardner )
Calumet Construction Corporation
Hammond

William R. Gutzwiller
Bruns-Gutzwiller, inc.
Batesville

Mark Hagerman

Hagerman Construction Corp.
. Ft. Wayne

Robert Henry

The Robert Henry Corporation

South Bend

Dale Jackman

Fred C. Rowley & Sons Co., Inc.
Hammond

Lee Lamb

F.A. Wilhelm Construction Co., Inc.
Indianapolis

Mamon Powers, Jr.

Powers & Sons Construction Co., In¢
Gary

Stanley K. Smith

A. Gill & Son, Inc.

rt

ndagriff (Associate)
ainting, Inc.

Muncie

ASSOCIATED GENERAL CONTRACTORS OF INDIANA,; ING.

9000 Keystone Crossing, Suite 890
Indianapolis, Indiana 46240
Telephone: (317) 848-9095
In State Wats: (800) 752-8823

June 9, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
oDASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon
Washington, D.C. 20301-3062
Dear Mr. Lloyd:

The Associated General Contractors of Indiana is a
chapter of the Associated General Contractors of
America located in Washington, D.C. Our chapter
represents building and industrial contractors,
subcontractors, and suppliers of material and services
to Indiana's construction industry.

We wish to wholeheartedly support and endorse the
letter which our national AGC executive vice

president, Hubert Beatty, wrote to you on June 1,

1987, regarding the interim regulations implementing
Section 1207 of Public Law 99-661, the National
Defense Authorization Act for Fiscal Year 1987.

We are in total agreement and support of Mr. Beatty's
letter.

We could repeat many of the issues Mr. Beatty lists in
his letter of June 1, but we will save you the time of
reading them again. :

We urge that the interim regulations not be
implemented on June 1 for military construction pro-
curement. : :

' Very truly yours,?»

DO
o . Comer, Jr., _
eclrttive Vice President

TTC/seh




ASSOCIATED GENERAL CONTRACTORS OF TENNESSEE
BUILDING - MUNICIPAL UTILITIES - HEAVY INDUSTRIAL CONTRACTORS

24 FOSTER CREIGHTON DRIVE b NASHVILLE, TENNESSEE 37204 . PHONE 615/244-4555
OFFICERS DIRECTORS A : STAFF
H. Roy Staymaker, President Dorman Blaine Cliff Hunt Don Po;velson
Bruce Knowles, Sr. V. President William Burriss, Sr. Wiley Johnson Exec. V. Pres.
Jim Bush, V. President C. B. Duke John T. Miller ) Renee Wallace
Thomas Burleson, Treasurer Cecil Green Cecil Morgan, Jr. - Office Mgr.
: Bob Hagenhoff Bob Mosby

June 8, 1987

Mr. Charles W. Lloyd

Executive Secretary .

Defense Acquisition Regulatory Council
ODASD (P)DARS

c/o OASD(P&L) (M&RS)

Room 3c841

The Pentagon

Washington, D.C. 20301-3062

, RE: DAR Case 87-33 -- Department of Defense 5% Set-Aside for
. Small Disadvantaged Businesses

Dear Mr. Lloyd:

The Associated General Contractors of Tennessee fully endorse
_the entire letter regarding the above subject, as written by the
Associated General Contractors of America, dated June 1, 1987.

We urge you and your associates to not implement these regu-
lations until such time as the Department of Defense conducts an
economic impact analysis of the regulations, in compliance with
the Regulatory Flexibility Act of 1980. '

Sincerely,

Ny m/m

Donald D. Powelson
Exegutive Vice President
AGC of Tennessee

. - DDP/dp

THE ASSOCIATED CENERAL CONTRACTORS OF AMERICA
3Ae _/45.406iah'on o/ tLe Condl‘rucfion jnJudfry



. MARLOWE HEATING & AIR COND.
He 10680 Southern Maryland Blvd. tion
DUNKIRK, MARYLAND 20754
. (301) 855-8237

855-8237
: May 23, 1987

Defense Acquisition Regulatory Couanl
ATTN: Mr. Charles W, Lloyd :
Executive Secretary
ODASD (P) DARS, c/o OADS (P&L) -(M&RS)
Room 3C841, The Pentagon
Washington, D.C. 20301-3062
RE: Defense Department Implementation of Section 1207.
“Contract Goal for Minorities"
All contracts to be set-aside for minority owned contractors

Dear mr, Lloyd

We are a small construction firm, who for the last seven years, bid on and
received Government contracts in the "Set-aside for Small Business Category."
We depend 100% on this type of work. Since I am not a minority, I suddenly
find myself on the brink of extinction. Action has been taken by the Department
of Defense to set aside all contracts to minority owned contractors, to begin
June 1, 1987, and to remain in effect until 1989. So what happens to all the .
companies like us who are not minority owned?

This is absolutely the most absurd action ever taken by a Government that I

1sed to think had same degree of logic and fairness. If logic were used, it

uld be obvious that this action will establish a breeding ground for fraudu-
lant fronts for ownership. Other problems would be construction delays, cost
over-runs, and bonding problems. Obviously no logic has been used in this action.
As for fairness, it's the most blatent use of reverse discrimination I have

ever seen.

I believe it's fair for all people to have equal rights. It is not equal rights
when five contractors are put out of business so that one contractor can get rich.

It seems to me that one small area of the Defense budget is being manipulated
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that
the upper end of the budget is being neglected in this area.

If something is not done immediately to turn this around, we and hundreds of
other small businesses like us w1ll be put out of business. We solicit your
help in this matter. .

Sincerely, -

Lloyd A.. Marlowe
President
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Defense Acquisition Regulatory Council
OASD (P&L) DASD (P) DARS

¢/o Room 3D 135

Pentagon

Washington, D.C. 20301

Attn: Charles W. Lloyd, Executive Director

Re: Comments On Interim Rule
DAR Case 87-33 '
Implementation of Section 1207 of Pub.L. 99-661
Set Asides for Small Disadvantaged Business Concerns

Gentlemen:

The proposed regulation aimed at fostering the economic growth of small
socially and economically disadvantaged business (SDB) concerns by means of SDB
set asides fails to take into account Executive Order No. 12138 (May 18, 1979,

Fed. Reg. 29637), which recognizes the "many obstacles facing women entrepreneurs"
and "the need to aid and stimulate women's business enterprise." The Order directs
each department and agency of the Executive branch to "take appropriate action to
facilitate, preserve and strengthen women's business enterprise and to ensure full
participation by women in the free enterprise system."

FAR §19.901 implemented the Executive Order by requiring the inclusion of
clause 52.219-13 "Utilization of Women-Owned Small Businesses" in all contracts
expected to exceed the smali purchase dollar ‘limitation. It requires the contractor

to use its best efforts to give women-owned small
businesses the maximum practicable opportunity to
participate in the subcontracts it awards to the
fullest extent consistent with the efficient per—
formance of its contract. .

In view of the strong interest demonstrated by the administration in assisting
and promoting the use of women-owned businesses, we believe that the DAR _
- Couneil should consider adding women business enterprises as a group eligibie for
award under this Regulation. ' T

Very truly yours,

Mland

FJP:djk
ce: Washington Area Contracting Center, Andrews AFB
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PRO-MARK, INC.

Consulting/Research

‘y ' LN

June 1, 1987

Defense Acqu151tlon Regulatory

' Council

ATTN: Mr. Charles W. Lloyd
Executive Secretary -

ODASD(P)DARS '

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-306Z2

Reference: DAR Case 87-33

Dear Mr. Lloyd:

I am submitting comments pertaining to the interim rules
published in the May 4, 1987, Federal Register to implement
Section 1207 of Pub.L.99-661.

My comments are based on my experiences as the President and
Chief Executive Officer of an SBA 8(a) certified firm that has
competed for and performed government contracts. I support the
intent of Pub.L.99-661 and I offer these comments with the hope

of making the implementation of this law productive for all who
are involved.

First, it is crucial that an aggressive policy and effort is
established to identify and determine the availability of small
disadvantaged business concerns. The proposed rule calls for the
contractlng officer to determine--based on the rule of two--the
existence of two or more capable SDB firms. My experience leads
me to suggest that other experienced SDB advocates should be
involved in making this determination. Contracting officers
should be required to make their determination based on specific
input from appropriate Office of Small Business Utilization

(OSDBU) personnel and procurement outreach technical assistance
providers.

Second, the definition of who can challenge and/or protest
the set aside process needs to be looked at more carefully and
closely. This is necessary in order to prevent frivolous
‘challenges and protests that will result in a delaying tactic to
discourage contracting officers to set aside procurements.
Interested parties who can challenge and/or protest should be
limited to qualified SDB offerors. There should be time frames
for processing the challenges and/or protests that are short
enough to avoid delaying the procurement. And there should be

castover Bank Building - 120N.Congress =« Suite 605
=001 {6501) 35%7-N161
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penalities imposed on frivolous protestors to discourage use of
challenges, and protest as delaying'tactigs. ‘

Third, specific limitations should be placed on the amount
of subcontracting allowed under Section 1207 of Pub.L.99-661.
The intent-of this law is to increase economic activity in the
‘small disadvantaged business community. As a result, they should
be required to perform from 55 to 75 percent of the work
themselves. However, to encourage networking and joint ventures
among minority businesses this limitation should be waived if the
subcontract is with another qualified small disadvantaged
business.

Any finally, there should be some distinction made between
the SBA 8(a) program and this DoD program. The size of many
minority firms is unrealistically inflated by the revenues they
are earning in the 8(a) program. In order to expand the base of
eligible firms who can take advantage of this program it is
important that revenues obtained as a result of participating in
the 8(a) program are not counted.

I appreciate this opportunity to of fer these comments and I
would like to continue to be informed about your efforts to
implement this most important law.

Sincerely,

' . )671 _izf?ﬁ”“
Leslie G. Range

President
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May 19, 1987

The Honorable Lloyd Bentsen
United States Senate

Room 703 Hart Bldg.
Washington, D.C. 20510

Dear Senator Bentsen:

For more than 40 years, Parkhill, Smith & Cooper, Inc., has provided pro-
fessional services to many Federal agencies. We have served a number of
U.S. Department of Defense (DoD) agencies and installations in Texas with
architectural and engineering services.

I was disappointed to read in the May 4, 1987, Federal Register a proposed
DoD regulation to allow that agency to use "less than full and open com-
petitive procedures" in order to meet '"small disadvantaged business con-
cern" contracting goals. I urge you to contact appropriate DoD officials to
express your displeasure with this proposal which would negatively impact
many firms like ours in Texas.

Until 1986, Parkhill, Smith & Cooper, Inc., was considered a '"small busi-
ness concern" under Federal guidelines. Last year, the Small Business
Administration revised these guidelines, reducing the definition of small
business from $7.5 million gross annual receipts over a three-year period
to just $2.5 million. Our ability to compete for DoD contracts has been
significantly affected by this change since we can now only compete for
work along with the larger design firms. Previously we could also compete
~ for the "small business setaside" projects.

We are neither a small nor a large firm. We are best described as a
medium-sized firm. We are now being regarded as too big for the small
jobs, but too small for the larger jobs. We have been trying to adjust to
this situation. The May 4, 1987, proposed regulations to allow DoD to
further set aside projects for smaller firms will only make this situation
even more difficult for firms like ours.

There are many qualified small business architectural and engineering firms
in Texas -- both "disadvantaged'" and not. There is no need to put aside-
the normal competitive procurement procedures for professional services
contracts. This is certainly no time for the Federal government to be

paying up to 10 percent more for these services as the proposed regulatlons
will allow.

Parkhill, Smith & Cooper, Inc.

Engineers * Architects « Planners
4010 Avenue R, Lubbock, Texas 79412 806-747-0161

Lubbock El Paso Midland Austin
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I will ceftainly appreciate your expressing an
our behalf. ' ‘ :

Sincerely,
PARKHILL, SMITH & COOPER, INC.
sy (. &M/A 4/0-\7{ C

C. Claytbn Yeagér, P.E.
President

CCY/dkb

May 19, 1987

interest in this issue on
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President
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Mr. Charles W. Lloyd
. Page two

3. The section on General Policy (219.201) should include language
and referral to the "Buy Indian Act" 25 U.S.C. 47 and. 20 BIAMS.
Suggested language shall read: : C :

"The Buy Indian Act (25 U.S.C. and 20) will be utilized for prdcurement.

" awards to American Indian firms".

This is further justified by the 'Buy Indian" provisions of the
Defense Appropriations Act.

b, At the end of Section 219.502-72(b) the following should be added
as one of the circumstances to set-aside an acquistion:

"(4) two or more responsible Buy Indian contractors exXpress an
interest in bidding on a contract which will use Indian labor
and create employment on Reservations'.

5. The title of Section 219.803 needs to be changed to note the Buy
Indian provision and a section (d) needs to be added. The new
Section (d) should read:

"(d) in cases where Buy Indian firms are qualified and available,
the contracting officer shall use the provision of 25 U.S.C. 47
and 20 to award contracts not inconsistent with the intent of
Section 1207".

United Indian Development Assocation is the largest and oldest American
Indian business and economic development organization in the U.S. We
appreciate this opportunity to submit our comments. Should you have
any questions please call me at (818) 442-3701.

Sincerely, -

President
/sd.
¢c: Senator Pete V. Domenici

Dan Lewis, Senator McCain
Alan Parker, Senate Select Committee on Indian Affairs
Richard West, Attormey at Law



June 12, 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
c/o 0OASD. (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my support for the regulations that
the Department of Defense has developed to reach its 5% minority
contracting goal. 1In general, I think they represent a step
forward and at least a good starting point for going ahead with
implementation. I especially support the intent to develop a
proposed rule that would establish a 10% preference differential

for small disadvantage businesses in all contracts where price is

a primary decision factor.

However, I am concerned that several important questions
have been overlooked in the published interim regulations. First,
being an electrical contractor, most of our jobs we serve as sub-
contractors, I am concerned there are no provisions for subcontract-
ing. Second, there is no mention of participation by Historically
Black Colleges and Universities, and other minority institutions.
Third, it is not clear on what basis advance payments will be
available to small disadvantaged contractors in pursuit of the 5%
goal. And finally, partial set-asides have been specifically
prohibited despite their potential contribution to small disad-
vantage participation at DoD.

I urge the Defense Department to address the above issues
quickly, and to move forward aggressively in pursuing the 5% goal
set by law.

Sincerely,

onald Heigler
President

1812 SOUTH 22nd STREET, PHILADELPHIA, PENNSYLVANIA 19145 e (215)463-4200
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© June 9, 1987

'Mr. Charles W. Lloyd, Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P)DARS ) g
c/o OASD (P&L)(M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33

Dear Mr. Lloyd:

We strongly support the position taken by the Associated
General Contractors of America in their letter to you of June
1, 1987, concerning the above referenced matter.

This interim regulation implementing Seétion 1207 of Public
Law 99-661, the National Defense Authorization Act for Fiscal
year 1987, 1is non-competitive and an unfair cost burden on

the taxpaying public. It also adds another inflexible ‘

special preference procurement program to the construction
industry.

We urge interim regulations not be implemented. your
consideration will be appreciated.

Ver Truly"Yours,

ames F. Duckhardt
‘Executive Director .

JFD/mav

cc: The President of the United States
Caspar W. Weinberger, Secretary of Defense

James C. Miller, III, Director of Office of Management
and Budget . : .
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June 25, 1987
TFE 87-0692

Defense Acquisition Regulatory Council
Room 3(C841

The Pentagon

Washington, DC 20301-3062

Subject: Small Disadvantaged Service Contracts

Gentlemen:

It is our belief that any attempt to set-aside five percent (5%)
of contract dollars to small disadvantaged business concerns
would be extremely detrimental to other small and medium sized
businesses.

TELOS is engaged in the service of computers, hardware and
software maintenance, and.we are one of many third party service
organizations nationwide that service computers. We have many
small and large contracts with the Federal Government at
twenty-one (21) locations.

To the best of our knowledge, there are four or five small
disadvantaged businesses -that service computers, to give them
five percent (5%) of the total dollars for computer service
contracts would amount to millions of dollars with only the same
small firms competing for the business.

TELOS has clearly been a victim of the 8A program in the last
year. As the incumbent contractor at Fort Rucker, Alabama our

‘contract was re-bid from the new Contracting Office at TRADOC

Contracting - East, Fort Eustis, Virginia. The new Contracting
0fficer decided he would utilize the 8A program and negotiated
with IMR Corporation to service the computers at Fort Rucker.
Although the award may have been proper, it clearly was not for
ten precent (10%) of the fair market price and we believe an
investigation is warranted to determine how they arrived at the
fair market price. Using TELOS' previous prices, (as the
incumbent) it is clear that we would have saved the U.S.
Government over $15,000.00 per month. The award was NOT within
regulations and should be investigated ensuring that any
subsequent yearly option period not be exercised. :

TELOS FIELD ENGINEERlNG . 98 North 500 West + Bountiful, Utah 84010 '« (801) 298-8000
CORPORATE OFFICE - 3420 Ocean Park Boulevard + Santa Monica, California 90405 « (213) 450-2424 « Telex 215678



TFE 87-0692
Page Two

Please be careful when proceeding with any rule that would
preclude services competition, because the 8A companies for this
field are extremely limited. '

IfAyou should desire additional information, please do not
hesitate to call me directly at (801) 298-8000 or Terry Black in
my absence.
Sincerely,

NGINEERING

TELOS FIELD

Mark W. Hestér
Vice President
Field Service Engineering

MWH:cp
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July 1, 1987

Mr. Owen Green

Acting Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P) /DARS

c/o OASD (A & L) (M & RS)

Room 3C841

The Pentagon

wWashington, D.C. 20301-3062

Dear Mr. Green:

Enclosed is the carbon copy of a letter that Woodward Governor
Company of Rockford, Illinois, sent to my office regarding the 50%
evaluation factor of the Balance of Payments Program currently being
used by the U.S. Corps of Engineers for equipment used for domestic
civil works projects.

Obviously since the original copy of this letter was addressed
to your office, you are aware of Woodward Governor's concerns. I am
simply passing this copy along requesting that Woodward Governor's
.~ comments be kept in mind as a decision is made on this important
matter.

Your careful consideration of this delicate issue that will
have an effect on America's balance of is appreciated.

grely,

MARTIN
r Qf Congress

)
Embe

LM:kr
Enclosure
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" WOODWARD GOVERNOR COMPANY
+ ' .

Defense Acqhisition Regulatory Council i page 2
‘June 24, 1987 . - . _ :

We submit that continuing developments in the -
international marketplace accompanied by our growing trade
~deficit require that actions be taken to provide a positive
impact on our economy; therefore, we ask for your support in

retaining the 50% evaluation factor. '

Your very truly,

WOODWARD GOVERNOR COMPANY

Ben K. Schleicher
Public Affairs and Community
Relations Coordinator

cc: The Honorable Lynn Martin
1208 Longworth House Office Building
Washington DC 20515-1316

. 3056b
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WOOBWARD GOVERNOR COMPANY

DESIGNER AND BUILDER OF CONTROLS FOR ALL PRINE MOVERS

5001 NORTH:SECOND STREET - P. 0. BOX 7001 - ROCKFORD, JLLINOIS 61125-700!

PHONE 815 877-744)

‘June 24, 1987

Defense Acquisition Regulatory Council

Attention; Mr. Owen Green, Acting Executive Secretary
ODASD(P)/DARS

c/o OASD (A & L) (M & RS)

Room 3C841l

The Pentagon

washington DC 20301-3062

Gentlemen:

with reference to pages 12440 and 12441 of the Federal
Register/Vol. 52, No. 73/Thursday, April 16, 1987/Proposed
Rules, 48CFR Part 225, we are writing to express our
opposition to the proposed change in the 50% evaluation
factor of the Balance of Payments Program currently beingd
used by the U.s. Corps of Engineers for equipment used for
domestic civil works projects.

The 50% factor, which the U.S. Corps of Engineers has
applied, since 1964, as a penalty in evaluating bids which
have foreign content in excess of 50%; has been a positive
factor for our company, as well as our country. BY
comparison, the U.S. Bureau of Reclamation, using the
standard 6% evaluation factor during approximately the same
period of time, has purchased significantly more foreign
equipment which has an unfavorable impact on our trade
deficit. :

One of our divisions, which recently moved into a new
facility in Stevens Point, Wisconsin, manufactures hydraulic
turbine governing equipment for use in hydro—electric
generating stations. ~They are currently proposing new
equipment for the Richard B. RrRussell hydro—electric proiject
in the Savanah DiStrict'of the U.S. Corps of Engineers and
will have the opportunity in the future to submit quotations
for equipment to upgrade or replace existing, obsolete
equipment. I1f the 50% evaluation factor is eliminated, it
could have a negativeiimpact on our company, our suppliers,

our community, and, of .course, our country.

.

AND PLANT: ROCKFORD, ILLINOIS, U S A - BRANCHES: FT. COLLINS, COLORADO. U S A - STEVENS POINT. WISCONSIN, U.S.A.- SYDNEY. N. S. W.. AUSTRAL!

SuUBSIDIARIES. LUCERNE, SWITZERLAND - HOOFDDORP, THE NETHERLANDS - SLOUGH, BERKS,, ENGLAND - TOMISATO. CHIBA, JAPAN - KOBE. JAPAN

MONTREAL. QUEBEC. CANAGA - CAMPINAS, S.P, BRAZIL




® MAZAL FUEL COMPANY INC.

1141 EAST MAIN STREET - BRIDGEPORT, CONNECTICUT 06608 - (203) 335-3385

June 26, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd:

Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

I am writing to express my concern about the interim
regulations that the Department of Defense has developed to
implement the (5%) minority contracting goal. Although the
regulations are a step in the right direction, it appears
that a number of important issues have been overlooked.

. First, the regulations contain no express prqQvisions for
' subcontracting. Second, the regulations do not provide for

the participation of either historically Black colleges and
universities or minority institutions. Third, it is unclear
on what basis advance payments will be available to minority
businesses in pursuit of the (5%) goal. Finally, partial
set-asides have been specifically prohibited despite their
potential ability' to facilitate minority business participa-
tion. '

I urge the Department of Defense to address these issues
quickly and thoroughly in the final regulations.

Sip ely,

et leey

President
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Mr. Charles W. Lloyd, Executive Secretary
DAR Council, ODASD (P) DARS

c/o OASD (P&L) (M&RS) '

Room 3C841, Pentagon

Washington, D.C. 20301-3062

~Re: DAR Case 87-33
Dear Mr. Lloyd:

During the past few years I have discussed subcontracting
and purchasing concerns with small disadvantaged business
(SDB) firms I've encountered at trade fairs such as the.
one held annually by U.S. Congressman Esteban Torres in
Whittier, California. ' : , .
Many of these SDB firms informed me that they are not
looking for handouts-just a hand. They maintain that the
reason federal contractors don't call them is not that
their prices are too high, but rather. because federal
contractor acquisition personnel tend to call "known
sources". In other words, acquisition personnel have no
reason to call alternative sources who, in many cases,
happen to be. SDB firms. ) , .

A second point to consider is that many government Prime
. contractors have not achieved their established contracting

goals for SDB firms. : _
I believe that by changing the current interim DAR Council
regulations pertaining to Section 1207 of the Defense
Authorization Act (Public Law 99-661) to final regulations,
the above-noted problems could be eliminated. ‘ '
Lastly, I would encourage the DAR Council to make Section
1207(e) of the Act as a "flow down clause" applicable to
to all ‘'government contractors and their subcontractors.

Sincerely,
£ : Fos™- 063- 6357

Hehry driguez ¢
* Socio-Economic Programs Admininistrator (Prime Contractor)

CC: VE. Torres,_U.S. Congress 4/30/ Ké/fbl wﬂ.)/
: ‘R. Jauregui,LBA 3?/<57€’J‘f'/ i /C’#A/F ¢3}0?
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% " quired performanceis ‘completed,’the Govt must .
_ ensure -that the profit“allowed o
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to costs incurred dur contra

‘performance prior to negotiation of the final -
“reduced cost risk with_ -

"price, and (2) contracto r's

—Tespect to costs incurred during the remaining

' dontract performance period. ‘
—DOD interim regs implementing these require-

.ments are set forth in full at 62 Fed. Reg. 12387.

1 138

‘Claims Court Order Provides For Using |

'Alternative Dispute Resolution Procedures

In response to the risihg cost and delay involved
in litigating complex legal claims by the tradi-
tional judicial process, the U.S. Claims Court has
issued a General Order No. 13 which will enable
its litigants to use some voluntary alternative dis-

piites resolution (ADR) techniques. The Court be-

lieves that resorting to the techniques is most ap-
propriate where the parties anticipate a lengthy

discovery period followed by -a protracted trial .- . -

(“typically” a situation. where the disputed
amount exceeds $100,000 and the trial is ex-
pected to last more than one week). oo
Designed to encourage the parties to settle
their disputes, the two techniques adopted (which

require the agreement of both parties) are the use .

of (1) a Settlement Judge (S/J), and (2) a mini-
trial (M/T). . . - G . s

The S/J is a different individual than the
judge who will preside at the trial if the settle-
ment efforts are unsuccessful.- He provides the
parties with a neutral judicial assessment of their
settlement positions, without jeopardizing their
ability to obtain an impartial resolution from the
presiding judge if settlement is not reached.

The M/T is an expedited proceeding which
also takes place before a judge other than the
presiding one. The Court states that the technique
should only be used in cases which involve fac-
tual disputes that are governed by well-estab-
lished legal principles—not in cases which pre-
sent novel legal issues or where the credibility of
witnesses is a major factor. The entire M/T pro-
cess (including discovery) should be concluded
in one to three months. The M/T hearing itself
should generally not exceed one day.

Except as allowed by Federal Rule of Evi-
dence 408, states the Order, all representations
made in the course of the selected ADP proceed-
ing are confidential and may not be used for any
reason in subsequent litigation. On the other

THE. GOVEXNDILIN & UL L deny 4 vae

taken for the purpose of a M/T-may ‘be-used-in
further proceedings if hetﬂementﬂa not achieved.

% Note—(1) .The above Order ‘makes it _clear
“that the- Court's implementation of the above ‘
ADR methods does not bar the parties from re-
sorting to other ADR techniques which do not re-
quire the Court’s involvement.

" (2) For a -description of ‘an. M/T approach
adopted by a procuring agency contract appeals
Board, see 27 G.C.14. ; T

1T 139

Rég’ Prbpbsed 'To Implement Goals For
Awards To Small Disadvantaged Firms

Sec. 1207 of the 1987 Defense Authorization Act
(PL. 99-661) established a goal that 6% of DOD
_contract dollars be awarded to small disadvan-
taged business (SDB) firms during fiscal years
*1987, 1988 and 1989. In order to facilitate attain-
ment of that goal, § 1207(e) permits DOD to use
less than full and open competitive procedures in
awarding contracts to such firms, provided that
the contract prices do not exceed fair market
rices by more than 10%. )

* The Defense Acquisition Regulatory Council
has now adopted interim regulations to imple-
ment this provision. The regs establish a so-called
“yule of two" regarding set-asides for SDB firms
which is similar to the approach long followed in
connection with general set-asides for small busi-
ness firms generally. Specifically, Contracting Of-

ficers are directed to reserve acquisitions for ex-
clusive competition among SDB firms when they
determine that (1) offers can be anticipated from

V confract

at least two responsible SDB firms, and (2) the
Tce will not exceed a fair market price
by more than 10%.

- Fitten comments on this interim rule may,
until 3 Aug. 1987, be submitted (citing DAR case
87-33) to Charles W. Lloyd, Executive Secy., DAR
Council, ODASD(P)DARS, c/o OASD(P&LYM&RS),
Room 3C841, Pentagon, Wash., D.C. 20301-3062.
(62 Fed. Reg. 16263) :

% Note—(1) In a related announcement (at 52
Fed. Reg. 16290), the Council (a) stated that it
was considering two additional procedures for im-
plementing § 1207, and (b) invited the public to
comment on these and other possible methods.
Such comments must be submitted to the above
address by 3 June 1987. -~

-(2) Early last year, OFPP proposed eliminat-
ing the “rule of two" ‘in connection with general

. small business set-asides. However, in passing the
hand, ‘the Order also provides that discovery

fiscal year 1987 Omnibus Continuing Appropria-

1 139



POWER LINE MODELS. INC. ELECTRIC POWER ENGINEERING
e ]
P.0.BOX550  EVERGREEN, COLORADO 80433  TELEPHONE (303) 674-1398

June 30, 1987

Defense Acquisition Regulatory Council
ODASD (P) DARS ’
"c/o OASD (P&L) (M&Rs)

Room 3C841

The Pentagon

wWashington, DC '20301-3062

Attn: Mr. Charles W. Lloyd
Executive Secretary

Dear Mr. Lloyd:

Power Line Models is a small disadvantaged business with over 10 years of
professional experience in the electric power field. We have reviewed
with extreme interest your proposed interim rule identified as DAR 87-33.
We are hopeful that implementation of this rule will increase the number
of procurement actions that are set aside. The majority of architect-
engineer services are being given to the large firms in the beliéef that
"big is better". We would agree if the firm has the high standards of
professional engineering. However, as a firm that has cleaned up after
many "big firms", we would offer a word of caution. This also applies to
small firms who do not have an established policy of high standards. PLM
is a strong believer in selecting the most qualified firm. '

Over the past 10 years, PIM has submitted on over 150 different CBD
announcements and have been selected five times. Three under open
competition and two as Indian owned set asides. We are persistent, but
the system favors large firms.

We offer the following comments:
° It is our opinion that most procurement offices will resist the new 5%
rule. These offices have had bad experiences with some small

businesses and will not expect the number of "good firms" to increase.

We do not see the need for the contract price to exceed the fair
market cost by more than 10%. Contract price should be. the actual
negotiated price and close to the expected costs. :

We would recommend that the contracting officers be allowed to waiver
the DCAA audit for all A/E services under $500,000. The cost of
preparation for these audits is excessive compared to the benefit.
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18 June 1987

Defense Acquisition Regulatory .Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) -DARS
c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, DC 20301-3062

Dear Mr. Lloyd:

I am writing to express my support for the regula-
tions that the Department of Defense has developed
to reach 1its 5% minority contracting goal. 1In
general, I think they represent a step forward and
at least a good starting point for going ahead with
implementation. I especially support the intent to
develop a proposed rule that would establish a 10%
preference differential for small disadvantage
businesses in all contracts where price is a
primary decision factor.

However, I am concerned that several important
questions have been overlooked in the published
interim regulations. First, there are no provi--
sions for subcontracting. Second, there is no
mention of participation by Historically Black
Colleges and Universities, and other minority
insitutions. Third, it is not clear on what basis
advance payments will be available to small disad-
vantaged contractors in pursuit of the 5% goal.
And finally, partial set-asides have been specifi-
cally prohibited despite their potential contribu-

tion to small disadvantage participation at DoD.

I urge the Defense Department to address the above

issues quickly, and to move forward aggr9551vely in

:pursulng the 5% goal set by law.

:Sincerely,

« 628 west rittenhouse street, philadelphia, pa, 19144, (215) 843-0700
rk o 170 west 74th street suite 1115, new york, n.y, 10023, (212) 496-0959

. O washington e 1747 church street, nw. washlngton d.c, 20036, (202)265-2270
0O miami . :
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ASSOCIATED BUILDERS
AND CONTRACTORS, INC.

August 3, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd
Executive Secretary, ODASD (P) DARS
c/o OASD (P&L) (M&RS)
Room 3C841
The Pentagon
Washington, DC 20301-3062

Re: DAR Case 87-33, Set—Asides for Small Disadvantaged Business Concerns

t

Dear Mr. Lloyd:

Associated Builders and Contractors (ABC) appreciates the opportunity to
submit comments on the above-mentioned interim regulation.

ABC requests that the Department of Defense withdraw this badly flawed
proposal to allow consideration of more appropriate alternatives, such as those
proposed in these comments, for fulfilling its mandate in Section 1207 of The
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661).

ABC represents 20,000 general contractors, subcontractors, material
suppliers and related firms that employ more then one million workers in the
open shop segment of the construction industry which now performs 707 of all
work across the nation. The Association promotes the Merit Shop concept of
construction, which means that a contract should be awarded to the lowest most
responsible bidder under fair and open competition. -

One of ABC's most fundamental tenets is that government procurement should
be conducted with totally open and fair competition. The Association is
committed to the belief that it is the responsibility of government to obtain
the lowest possible price through unrestricted competition, as utilized in the
free enterprise system, in the government procurement process.

However, ABC recognizes that Congress, in Section 1207(e) of the FY '87
Defense Authorization Act, permitted the Secretary of Defense to enter into
contracts using "less than full and open competitive procedures when practical
and necessary to facilitate achievement of a goal of awarding 57 of contract
dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989,

providing the contract price does not exceed fair market cost by more than
107."

729 15th Street, NW e Washington, DC 20005 e« (202)637-8800



DAR. Case 87-33
page 2

The Association objects to the Department's decision to utilize the "Rule
of Two" to implement this provision of Public Law 99-661. ABC proposes the
publication of a revised proposed regulation that implements Section 1207 by 1)
emphasizing greater DOD assistance and outreach efforts, as mandated by
Congress in Section 1207(c), to help increase the percentage of contract awards
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with
a "sufficient number" standard.

Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The

Construction Industry

Section ‘1207 of The FY ‘87 Defense Authorization Act is silent on the issue
of which guidelines the Secretary of Defense may use in entering into contracts
with SDBs under "less than full and open competitive procedures." Therefore,
DOD is given wide latitude in selecting an appropriate mechanism for
preferential procurement.

By proposing to use the Rule of Two, the Department is contemplating a
set-asides system based on the most onerous and restrictive of procurement
rules. Under this rule, a DOD contracting officer would be required to
severely limit competition by setting aside a contract whenever he/she thinks
that two SDBs might have an interest in doing the specified work. The rule-
functions as an automatic trigger mechanism and achieves what is practically

‘sole-source procurement -- only two bidders.

The special characteristics of the construction industry and the practical
facts of construction contracting clearly demonstrate that the Rule of Two is
not appropriate for implementing Section 1207.

The industry is composed of a large number of small firms which by their
nature are highly competitive. The longstanding competitive bid process
exemplified by the construction industry assures that firms compete on an equal
basis in the free enterprise system. This process works well and promotes
competitiveness and, in turn, cost-effective construction. Small construction
firms usually compete with their equals because it would not be economical for
large firms to bid on work more efficiently handled by the small firms. To do
so would drain financial and personnel resources large firms need to bid on
contracts more suited to their greater capabilities and requirements.

As the Department is aware, small companies in general are awarded a
significant share —- up to 907 in some areas -- of federal set-aside
contracts. Congress has reviewed this situation and has directed the SBA, in
Public Law 99-661, to review small business size standards with the goal of
limiting small business procurement levels to approximately 307 of dollar
volume.

Additionally, entry into the construction industry is relatively easy and
requires little start-up capital. Since there are relatively few barriers to
entering this business, new small firms are constantly emerging, which assures
competition. Construction firms competé for contracts on the basis of price
and ability to perform work.

Since offers are generally received from 10 to 12 firms in federal
construction procurement at all times, this means that exclusive small business
set-asides frequently occur on a repetitive basis with the Rule of Two.
Utilizing this rule will not necessarily result in more contract awards to SDBs
— it will only cause more contracts to be set aside for restricted bidding.
The true result could be an exclusionary 1007 set-aside for SDBs.
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The Association is alarmed that the Rule of Two, as proposed in this
interim regulation, will unfairly burden the construction industry. Currently,
64% of all non-residential federal construction (SIC Code 1542) is performed
through small business set-asides and SBA 8(a) contract awards. In
construction specialty trades, construction set-asides can reach as high as
91.7% in the carpentry trade (SIC Code 1751).

Section 1207(b) mandates a 5% SDB set-aside goal for the "total combined
amounts" of four DOD acquisition activities —- procurement; research
development, test and evaluation; military construction; and operations and
maintenance. Under this provision, it is not necessary to achieve the 5% SDB
set-aside goal in any one of the four activities —- only in the total value of
the four areas. '

ABC is extremely concerned that DOD contracting officers will attempt to
meet the overall 5% goal by setting aside an unreasonably high number of
construction contracts for exclusive bidding by SDBs simply because federal
construction is characterized by a high level of set-asides. The Association
believes it would be unfair to achieve the 5% goal by compensate for lower SDB

. set-aside levels in the other acquisition activities.

The Rule of Two Is Inconsistent With The Requirements of The Competition
Contracting Act

The Competition In Contracting Act of 1984 (CICA) requires "full and open
competition in the procurement of property and services ... by establishing
policies, procedures, and practices that assure that the executive agency
receives a 'sufficient number' of responses. This would be carried out by
requiring contracting officers to demonstrate that a sufficient number of small
business concerns will respond ... taking into account the size, character, and
complexity of each contract and the pool of prospective firms."

In passing CICA, Congress clearly intended to maximize full and open
competition to meet the government's procurement needs. The "Rule of Two"
unreasonably restricts the contracting officer's discretion to consider the
factors specified in CICA. In actual practice, the Rule of Two goes far beyond
the "less than full and open competitive procedures" standard of Section 1207.
Requiring a contracting officer to create an SDB set-aside based on the
expectation that only two such firms may have an interest in bidding on the.
contract effectively prevents the development of evidence to justify what is
virtually sole-source procurement.

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase
The Level of SDB Contracting

Additionally, the highly restrictive nature of the Rule of Two invites
higher procurement costs above and beyond the 10% premium allowed by the Act.
Specifically, the Department will face increased costs —- as well as contract
delays —- due to the defaults that will occur due to unqualified SDBs being
awarded contracts beyond their capabilities solely because of their SDB status.
ABC has been provided with a study of the mechanical (plumbing, heating,
cooling) subcontracting field which shows that 18% —- or almost one in five —-
of the MBE (minority business enterprise) firms defaulted on government
contracts awarded through set-aside programs. In cases such as this, the
government agency must absorb the financial loss, face delays in completing the
project, and reissue the contract —-- all of which create higher procurement
costs.
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From FY 1981 through FY 1986 —-- the period of the administration's massive
defense build-up, when overall contract awards to business increased by 577 --
the percentage of awards to SDBs varied by 0.37. Further, the dollar volume of
DOD contracts to all small businesses never varied by more than 27. Clearly, if
the opportunities created by the recent increases in defense spending have not,
by their sheer size, resulted in more contract awards to small businesses and
SDBs, the Department may be close to maximizing the SDB procurement capability.

available.

Moreover, using the Rule of Two to fulfill the requirements of Section 1207
may actually reduce the overall level of minority contracting by the
Department. By relying on the Rule of Two, the proposed regulation gives DOD
contracting officers a simple, expedient option for setting aside contracts for
exclusive SDB participation. The availability of this procedure can be
expected to reduce minority gset-asides under the SBA 8(a) program, which is
considerably more complex and requires more effort on the part of contracting
" officers to set aside contracts and certify contractors as eligible to
participate in the 8(a) program.. The simplicity and expediency afforded by the
proposed DOD regulation —- coupled with the existing availability of known
minority contractors in the Department's 8(a) program -- will encourage
conttacting officers to redirect contracts and contractors from the 8(a)
program to meet the requirements of Section 1207 (and, in turn, the proposed
regulation). :

_Congress already recognizes the potential for this redirecting of minority
contracts by including in FY 1988 authorization legislation provisions to
prevent this situation. Section 846 (b) (5), (8), (7) and (8) of H.R. 1748
requires the Secretary of Defense to issue regulations (emphasis added) that:

(6) With respect to a Department of Defense procurement
for which there is reasonable likelihood that the
procurement will be set aside for section 1207(a)
entities, require to the maximum extent practicable

that the procurement be designated as such a set-aside
before the solicitation for the procurement is issued.

(7) Establish policies and procedures which will ensure that
there shall be no reduction in the number or dollar value

of contracts awarded under the program established under
section 8(a) of the Small Business Act and under the small
business set-aside program established under section 15(a)
of the Small Business Act in order to meet the goal of sec-
tion 1207 of the Department of Defense Authorization Act,
1987.

(8) Implement section 1207 of the Department of Defense
Authorization Act, 1987, in a manner which shall not
alter the procurement process under the program es—
tablished under section 8(a) of the Small Business

Act.

Clearly, Congress realizes how easy it will be for DOD contracting officers
to use the pool of existing 8(a) contractors for the purpose of fulfilling the
requirements of Section 1207. Moreover, these provisions in the FY 1988
Defense Authorization bill are directed at closing this regulatory loophole and
safeguarding the 8(a) set-aside program.
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Alternatives to the Rule of Two

ABC believes that Section 1207(c) clearly directs the Secretary of Defense
to pursue a balanced regulatory approach for the purpose of meeting the
requirements of Public Law 99-661. Specifically, paragraph (c) mandates the
Secretary to:

"... provide technical assistance services to potential
contractors described in subsection (a). Such technical assistance
shall include information about the program, advice about Depart-
ment of Defense procurement procedures, instruction in preparation
of proposals, and other such assistance as the Secretary considers
appropriate. If Department of Defense resources are inadequate to
provide such assistance, the Secretary of Defense may enter into
contracts with minority private sector entities with experience and
expertise in the design, development, and delivery of technical
assistance services to eligible individuals, business firms and
institutions, defense acquisition agencies, and defense prime
contractors."

This language is significantly more proscriptive than Section 1207(e) (3),
which states: :

"To the extent practicable and when necessary to facilitate
achievement of the 5 percent goal described in subsection (a)
the Secretary of Defense may enter into contracts using less
than full and open competitive procedures... (emphasis added)"

Associated Builders and Contractors understands and appreciates the need to
facilitate the establishment of SDBs in the construction industry and assist
these firms in obtaining the experience necessary to compete in the private
sector. ABC is concerned, however that the 57 SDB goal —- and DOD's proposal
to utilize the Rule of Two to achieve it —- do not take into consideration that
a sufficient number of qualified SDBs may not be available. The Association
further believes that increased participation in the construction marketplace
by SDBs can best be achieved on a long-term basis by upgrading the job skills
of these workers and the management abilities of owners and supervisors.
Accordingly, ABC offers the following recommendations:

1) The Secretary of Defense should make the fullest
possible use of his mandate in Section 1207(c) to
provide the assistance necessary to help qualified
SDBs compete for DOD contracts. This effort would
concentrate on identifying potentially capable SDBs
as well as providing ongoing training and management
development over the terms of their contracts to help
SDBs increase their capabilities to perform.
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2) As part of this outreach and assistance program,

SDBs should be qualified by contracting officers as to

their capability to successfully perform the particular
projects on which they are bidding. Criteria should in-
clude, but not be limited to: on-site visits, personal
interviews, license examination, analysis of bonding
capacity, listing of work completed, resume of princi-

pal owners, and financial capacity and type of work preferred.
Section 1207 does not prohibit the Secretary of Defense from
establishing qualification criteria, and such standards would
help assure the Department of more efficient and cost-
effective procurement using SDBs. Further, a set of uniform
qualification standards promotes the original intent of
Section 1207 — to develop the business abilities of SDBs

in the DOD procurement arena. '

3) The Rule of Two should be replaced with a "sufficient

number" standard that allows contracting officers more discretion

in determining whether to set aside a contract for exclusive SDB
participation under Section 1207. As previously mentioned, the
sufficient number standard allows contracting officers to demon-
strate that a sufficient number small business concerns will

respond to a request for bids, with consideration given to the

size, character and complexity of individual contracts as well

as the pool of available firms. This standard returns discretion

to the contracting officer in choosing to restrict competition.

Under the Rule of Two, the contracting officer is allowed almost

no discretion, even to the point of not permitting even an exami-
nation of the SDB's ability to perform a particular contract. In the
alternative ABC, suggests that the Department examine DBE programs in
civilian federal agencies as potential models for its Section 1207
program.

ABC urges the Department of Defense to adopt these recommendations in the
interest of promoting equity and efficiency in SDB procurement. The
Association's staff will be pleased to assist the Department in any way in
refining the proposed regulation to achieve these goals.’

Re tfull% &
arles E. Hawkl'nsZII, CAE -
Vice President, Government Affairs
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DENNIS ANDERSON €O UGLION CORPORATION
v e A CtC ’ '

May 26, 1987

Mr. Charles W. Lloyd, c/o OASD ,
Defense Acquisition Regulatory Council
Rm. 3C841, The Pentagon

Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Sir:

Pertaining to the new inferim rule being discussed. we would like to offer the
following: '

A. In our opinion, in a public bid situation, any contractor, minority or
not, has no advantage or disadvantage. The low responsible bidder should
receive the award. Everyone has the same opportunity to submit their
price.

B. The so-called disadvantaged contractors are in a lot of cases, just
fronts for either larger contractors or a wealthy investor or someone
that has unofficially established a partnership. This new policy will
only encourage further fraudulent activity and discourage the small
businesses, like ours, that are honestly scratching to survive but
legally do not qualify for all the so-called assistance the government
provides.

C. As a taxpayer, we feel that a competitive public situation by far com-
pliments peoples hard earned money rather than narrowing down the bid-
ding public to two or more bids.

In summary, we would like to voice great displeasure in this rule. Being in-
volved first hand in bid situations, we see plainly how the system works and
this new rule will not in any way better it. .

~ Sipgerely, o
e

Dennis Anderson, Jr.
‘President
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#roups shall contain full instructions as
* tq where and by what method shippers
file their requests and complaints,
her with a sample of the rate

est form, if one is used, or, in lieu
thereof, a statement as to what
supporting information is considered

necessary for processing the request or

complaint through conference channels.
All changés made in such instructions
. shall be published in said tariffs,

supplements thereto, or reissues thereof, -

in accordance with the tariff filing

~ requirements of section 18(a) of the Act.

§560.703 Filing of minutes.

(a) The parties to each approved
conference agreement, agreement
between or among conferences, or .
agreements subject to this part whereby
the parties are authorized to fix rates
(except leases, licenses, assignments or
other agreements. of similar character for
the use of terminal facilities) shall,
through a designated official, file with
the Commission a report of all meetings

" describing all matters within the scope
of the agreement which are discussed or
taken up at any such meeting, and shall
specify the action taken with respect to
each such matter. For the purpose of this
part, the term “meeting” shall include
any meeting of parties to the agreement,

including meetings of their agents, .

al action in behalf of the parties.
greement authorizes final action
by telephonic or personal polls of the
membership, a report describing each
matter so considered and the action
taken with respect thereto shall be filed
with the Commission. These reports
-need not disclose the identity of parties
that propose actions, or the identity of
parties that participated in the
discussions of any particular matter.
(b) The reports subject to paragraph
(a) of this section shall be filed with the
Commission within 30 days after such
meetings and shall be certified as to )
accuracy and completeness by the
Conference Chairman, Secretary, or
other official. :
(c) No report need be filed under
" paragraph (a) of this section with :
rcspect to any discussion of or action
taken with regard to rates that, if
adopted, would be required to be
published in a tariff on file with the
Commission. This reporting exemption
‘does not apply to discussions involving
general rate policy, general rate ‘
.changes, the opening or closing of rates,
or discussions involving items, that, if -
“adopted, would be required to be
-publighed in other tariff sections as
sp, in Part 550 of this chapter.

prigcipals, owners, committees or sub-
‘tees of the parties authorized to

§ 560.704 Filing of reports on admissions,
withdrawals, and expuisions.

(a) Prompt notice of admission to

'membership to a conference shall be

furnished to the Commission and no
admission shall be effective prior to the
postmark date of such notice. :

(b} Advice of any denial of admission
to membership, together with a o
statement of the reasons therefor, shall .
be furnished promptly to the
Commission. ‘

(c) Notice of withdrawal of any- party
shall be furnished promptly to the
Commission.

(d) No expulsion shall become
effective until a detailed statement

- setting forth the reason or reasons

therefor has been furnished the expelled
member and a copy of such notification
submitted to the Commission.

Subpart H—{Reserved]

Subpart —Penalities

§ 560.901 Failure to fiie agreements.
Any common carrier by water in
interstate commerce or other person

subject to the Act entering into or

carrying out an agreement subject to the

Act which has not been filed with anqd -
approved, or has not been exempted by
the Commission is in violation of section
15 of the Act and this part and subject to
Penalties of up to $1000 for each day -

_ such violation continues.

§ 560.902- Fallure to file reports,
Compliance is mandatory and failure
to file the reports required by this part
may result in disapproval of agreements
under section 15 of the Act or penalties
of up to $100 for each day of such
default under section 21 of the Act.

§ 560.903 Falsification of reports.
Knowing falsification of any report
required by the Act or this part is a
violation of the rules of this part and is
subject to the penalties set forth in

section 21 of the Act and may be subject -

to the criminal penalties provided in 18
U.S.C. 1001.

Subpart J—Paperwoafk Reduction

§560.991  OMB control numbers assigned :
pursuant to the Paperwork Reduction Act.

This section displays the control
numbers assigned to information
collection requirements of the

.Commission in this part by the Office of

Management and Budget pursuant to the
Paperwork Reduction Act of 1980, Pub.
L. 96-511. The Commission intends that _
this part comply with the requirements -
of section 3507(f) of the Paperwork

"Reduction Act, which requires that

agencies display a current control*

umber assigned by the Director of the
ce of Management and Budget
(O for each agency information
collecti&nvxjequirement:
[CODES TO BE_ASS]CNED BY OMB]
By the Commission..,
Joseph C. Polking,

.Secretary.

[FR Doc. 87-10005 Filed 5-1-87- 46 am|
BILLING COOE 6730-01-M S

_—
DEPARTMENT OF DEFENSE o

48 CFR Parts 204, 205, 206, 219 and
252

Department of Defense Federal
Acquisition Regulation Supplement;
Impiementation of Section 1207 of
Pub. L. 99-861; Set-Asides for Smail
Disadvantaged Business Concerns

AGENCY: Department of Defense (DoD) -
AcTION: Notice of Intent to develop a
proposed rule to help achieve a goal of =
awarding 5 percent of contract dollars to
small disadvantaged businesses.

SUMMARY; The Defense Acquisition
Regulatory (DAR) Council invites public
comment concerning the development of
procurement methods to be used to
implement section 1207 of the National
Defense Authorization Act for Fiscal
Year 1987 (Pub. L. 99-661), entitled
*“Contract Goal for Minorities.”

DATES: Comments should be submitted
In writing to the DAR Council at the

address shown below no later than June
* 3. 1987, to be considered in the

formulation of a proposed rule. Please -
cite DAR Case 87-33 in all
correspondence related to this issue.
ADDRESS: Interested parties should
submit written comments to: Defense
Acquisition Regulatory Council, ATTN: .

" Mr. Charles W. Lloyd, Executive

Secretary, ODASD (P) DARS, c¢/o OASD
(P&L) (M&RS), Room 3C841, The
Pentagon, Washington, DC 20301-3062.

FOR FURTHER INFORMATION CO“T ACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, (202) 697-7266.

SUPPLEMENTARY INFORMATION:
A. Background :

The DAR Council is publishing an
interim rule appearing elsewhere in this

'Federal Register to implement section

1207 of Pub. L. 99-661. That interim rule
requires that contracting officers set
aside acquisitions, other than small
purchases conducted under procedures
of Federal Acquisition Regulation (FAR)
Part 13, for exclusive competition among
Small Disadvantaged Business (SDB)

AR TR
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. conce‘tﬁs. whetzver the contracting

officer determines that offers can be

antigs from two or more- SDB.- -
cor, nd thatthe contract ewsed: -
pri t exceed fair wkct gdu

by more than 10 percent.

Public. comments are invited
concerning other procurement meihods
which can reasonably be used to attain
the objective above. Presently, the DAR
Council is considering twe additional

sat out balow which may. .
form the basis of an additional propoaed
rule on this topia; testatively set for -
publication on or about June 12, 1987.
The fitst proposal would mbllsh. :
under authority of “exception five" of
the Competitios in Cantracting Act:.
(CICA), 10:U.8.C. 2304{c}(5). entitled
“Authonized 6r Required by Statute” by
FAR 6.332-4, a3 procedure whereby
direct a\vaud-coula be made to an SDB
firm, without providing for full and open
cmnpoﬂth-{upmmd by Section -
1207}, in thoes circumetances where 2.
market survey and & “sources eonght"
CBD notice identiffed-only one
respongible SDB concern which could.
fulfill DoD"s requirements. Use of the
authority would be limited to those
circumstances where SDB set-aside
criteria are not met, where realistic
pricing is possible (e.g., through cost and
data, or otherwise) and where

jout fidl and open, ‘
: i:. necessary to achreve t!m

A second proposal under
consideration involves establishing a 10
percent preference differential for SDB
concerns in certain sealed bid
competitive acquisitions, when the
preference is determined necessary to
attain the 5 percent goal. Under this
procedure, award would be made to an
otherwise responsible SDB concern
whose bid is within 10 percent of the
low offeror’s bid. Consideration is being
given to extending this procedure for use
in competitive negotiated acquisitions
where source selection will be based
primarily on price. However, the
procedure would not be utilized in
acquisitions involving partial or Labor
Surplus Area set-asides, or small :
purchases under FAR Part 13.
Consideration is presently being given
to the criteria for application of the
preference differential and whether it
should be employed only when
acquisitions are totally unrestricted.
Charles W. Lloyd,

Executive Secretary, Defense Acquisition

Regulatory Council.

{FR Doc. 87-10100 Filed 5-1-87; 8:45 am}
;w-eru

VETERANS ADMINlSTRATlON
49 CFR Part 819 .

Acqmmmmmmsm
Business Concerms

AGENCY: Veterans Administration.
ACTION: Proposed regulations.

SUMMARY: The Veterans Administration ..

(VA) is issuing a proposed rule to the
Veterans Administration Acquisition
Regulation (VAAR). The proposed rule
addresses the procedure for processing
Small Business Administration
Certificate of Competency appeals and
includes Administration Certificate of
Competency appeals and includes
additional language to increase the
emphasis on giving Vietnam era and
disabled veteran-owned firms every
opportunity to participate in selling .
items and services to the VA.

DATES; Written comments must be -
submitted no later than June 3, 1887, for
consideration in the final regulation. The
final regulation will be effective upon
approval.’

ADORESS: Interested persons are invited
to submit written comments, suggestions
or objections to the Administrator of
Veterans Affairs (271A), Veterans
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420. All written
comments will be available for public
inspection only in the Veterans Services
Unit, room 132 of the above address,
between the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday (except - -
holidays) until June 17, 1987. . .

FOR FURTHER INFORMATION CONTACT:
Thomas A. Hamilton, Supply
Management Representative, Policy
Division, Office of Procurement and
Supply (91A), (202) 233-3882.

SUPPLEMENTARY INFORMATION:

1. Background

This proposed rule includes regulatory
revisions by providing internal
procedures for processing Small
Business Administration Certificate of
Competency appeals and providing.
additional language to give the Vietnam
era and disabled veteran-owned firms
every:opportunity to participate in VA
busmess opportunities.

i Exgcuhve Order 12291

This proposed rule has been reviewed
in conjunction with Executive Order - .
12291, Federal Regulation, and has been
determined not to be a “major rule” as
defined therein. :

111 Regulatory Flexibility Act (RFA)

Because this proposed rule does not
come within the term “rule” as defined
in the RFA (5 U.S.C. 801(2)). it is not
subject to the requirements of that Act.
In any case, this change will not have a
significant impact on a substantial
number of small entities because the
provisions implement the requirements
of the Competition in Contracting Act
(CICA) as required by the Federal
Acquisition Regulation (FAR). The
provisions are primarily internal
procedures which will not impact the
private sector.

IV. Paperwork Reduction Act.

" This proposed rule requires no
additional information collection or
recordkeeping requirement upon the.
public. o _

List of Subjects in 48 CFR Part 819
Government p;ocuremeqt.‘ ’
Approved: April 27, 1967,

Thomas K. Turnags, .

Admumtmtm :

Part 819 of title 48 of the Code of

‘Federal Regulations is proposed to be

amended as follows:

PART 819—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

1. The authority citation for Part 819

. continues to read as follows:

Authority: 38 U.S.C. 210 and 40 U.S.C.
486{c).

2. Subpart 819.6, conslstmg of 819.602-
3, is added to read as follows:

Subpart 819.6—Certificates of
Competency and Determinations of
Eligibility

819.602-3 Appealing Smail Business
Administration’s decision to issue
Certificates of Competency.

Formal VA appeals of an initial
concurrence by the SBA Central Office .
in an SBA Regional Office decision to
issue a (CoC) Certificate of Competency
will be processed as follows:

(a) When the contracting-officer
believes that the VA should formally
appeal the concurrence by the SBA :
Central Office in an SBA Regional
Office decision to issue a CoC, the
contracting officer will so notify the :
Director. Office of Procurement and
Supply (93B) in writing within five
business days after receipt of the SBA
Central Office’s written confirmation of
its determination. Within ten business
days of the contracting officer's receipt
of the SBA's written confirmation (or
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Defense Acquisition Regulatory
Council _

ATTN: Mr. Charles W. Lloyd,

‘ Executive Secretary -

ODASD(P )DARS '

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Reference: DAR Case 87-33
Dear Mr. Lloyd:

Ilam submitting comments pertaining to the interim rules
published in the May 4, 1987, Federal Register to implement
Section 1207 of Pub.L.99-661. : ’ .

My comments are based on my experiences as the President and
Chief Executive Officer of an SBA 8(a) certified firm that has
competed for and performed government : contracts. I support the
intent of Pub.L.99-661 and I offer these comments with the hope
of making the implementation of this law productive for all who
are involved. ' '

First, it is crucial that an aggressive policy and effort is
.established to identify and determine the availability of small
disadvantaged business concerns. The proposed rule calls for the
contracting officer to determine--based on the rule of two--the
existence of two or more capable SDB firms. My experience leads
me to suggest that other experienced SDB advocates should be
involved in making this determination. Contracting officers
'should be required to make their determination based on specific
input from appropriate Office of Small Business Utilization
(OSDBU) .personnel and procurement ‘outreach technical assistance
providers. ' ' '

Second, the definition of who can challenge -and/or protest
the set aside process needs to be:looked at more carefully :and
closely. This is necessary in order to prevent frivolous :
challenges and protests that will ‘result in a delaying tactic to
discourage contracting officers to set aside procurements. .
Interested parties who can challenge and/or. protest should be
limited to qualified SDB offerors. There should be time frames .
for processing the challenges and/or protests that are short
enough to avoid delaying the procurement. And there should be

Eastover Bank Building « 120N.Congress ' « Suite 605
Jackson, Mississippi 39201 - ' (601) 352-0161
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penalltles imposed on frivolous protestors to discourage use of
challenges and protest as delaying tactlcs.

Third, specific limitations should be placed on the amount
of subcontracting allowed under Section 1207 of Pub.L.99-661.
The intent of this law is to increase economic activity in the
small disadvantaged business community. As a result, they should
be required to perform from 55 to 75 percent of the work
themselves. However, to encourage networking and joint ventures
among mlnorlty businesses this limitation should be waived if the
subcontract is with another qualified small disadvantaged
business.

Any finally, there should be some distinction made between
the SBA 8(a) program and this DoD program. The size of many
minority firms is unrealistically inflated by the revenues they
are earning in the 8(a) program. 1In order to expand the base of
eligible firms who can take advantage of this program it is
important that revenues obtained as a result of participating in
the 8(a) program are not counted.

I appreciate this opportunity to offer these comments and I
would like to continue to be informed about your efforts to
implement this most important law.

Sincerely,

_ A Cﬁyé,ﬂ\
Leslie G. Range

President
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The National Association of.Minority Pefroleum,bealers, InE.
(NAMPD), is a tfade association éstablished to promote the
business welfare of petroleum distribution firms owned by racial
and ethnic minority group members across the country.

.Among its ponstituency are a number of compénies which pro-
vide, or have provided, petrotedm products to ag;ncies of the
federal government under both competitive and Section 8(a) contract-
ing procedures, specifically through the coordinating function of
the Defense Fuel Supply Center,'Defense Logistics Agency.

NAMPD welcomes this opportunity to comment on the development
of procurement methods (SZ F.R. 16289) to be used in implementing
Section 1207 of P.L. 99-661, NationaL>Defense Authorization Act of
1987, particularly as such proposals may relate to minority oil
dealers.

DAR Council's first proposal would allow direct award to é
small disadvantaged business (SDB), as a sole source, where "only

one responsible SDB concern which could fulfill DoD's requirements"”

~can be identified, and then, only where "necessary to achieve the

S percent goal."”

First, and most importantty, it is NAMPD's position that, to
the extent feasible, the 5 percent goal be%achieved through equita-
ble distribution of-confractinggopportunit{es throughout DoD. For
example, minfm#lﬂs percent goalé.sﬁould5bé‘assighéd each of the
four areas of procufeménf, réseérch and deQeLopméﬁt, military;

construction, and operation and maintenance. Likewise parity should -
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. be eﬁcouraged among '"basic'" procurement units, such as ’Defense
Fuel Supply Center, Defense General Supply Center, and Defense Per-
sonneL.Support Center. Assuminé some basic procurement units
- actually exceed their individdal 5 percent goéls in a given fiscal
year, ihe excess should not be figﬁred in DoD's overall 5 percent
goal, where goals of other basic procurement qnits remain largely
unmet.‘By establishing a department-level entity capable of monitor-
the progress of, and results achieved by, basic procurement units,
the integrity of the Section 1207 program can be maintained, and
DoD should be able to assure that no business sector having respon-
sible SDB concerns would remain underutilized with respect to the
dollar value of contract actions under Section 1207.
The proposed sole source SDB contracting procedure should not
. be employed merely as a stand-by measure to achieve the 5 percent
goal. Particutar@y among acquisitions centered on geographical
commercial market areas (CMAs)- such as DFSC's ground fuels pro-
gram- a number of responsible SDBs virtually would Be denied access
to the Section 1207 program, solely for reason that they are located
in CMAs having no other SDBs to trigger the "huLe of two." NAMPD
suggests that the sole source procedure_might‘be extended to such
'sjfuations, given adequate safeguards to preQenf its abusefA
DAR CoUnciL's-sécond prbposat would a[Low a 10 percent prefér-
ence differentfal for SDB cohcerné under sealed bid competitive
acquisitions where "necessar}'to att;in the Sipercent goél." As a

"general statement, NAMPD supports .this methoddlogy. Certainly, it




- would appear fo provide greater overaLL access to Section 1207
. contracting obportunities than would any "rule of two" concept.
While the "rule of two" necessarily locks two or more SDBs into a
‘process in which only oné can hrevail, the instant proposal does
not presume invongment of a second SDB bidder. I% applied to a
:fair propdrfion of competitive:solicitations, it is much more LikéLy'
that Section 5207 contract actions will be spread over a greatef
number of small disadvantaged businesses. Additionally, there does
not appear to be any significanf acquisition cost consideration
between the preference differential and "rule of two" contracting
procedures.

NAMPD currently takes no position on the extension of this

procedure to competitive negotiated acquisitions where source selec-

} tion will be based primarily on price.
‘ DAR Council may anticipate supplemental responses from
NAMPD, and, in particular, with regard to the interim rule pubLish—'
ed at 52 F.R. 16263.
Respectfully submitted,

Q. (D0 S

- bert 0. Welch
» President

E . byl

ulius E. Mensah o
General Counsel

Dated: June 2, 1987
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SUITE 1102
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WASHINGTON, DC. 20036

June 3; 1987

202/457-0602

Hand-delivered

-Defense Acquisition Regulatory Council

Attn:  Mr. Charles W. Lloyd
Executive Secretary
ODASD(P)DARS _

c/0 OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Re: DAR Case 87-33

Dear Mr. Lloyd:

We are pleased to submit these comments to the Department of
Defense ("DoD") in response to its May 4th Federal Register
Notice of Intent to publish a proposed rule concerning
procurement methods other than set aside competition methods to
attain the 5 percent goal established in Section 1207 of P.L.
99-661. It is essential that DoD publish and promulgate such a
rule if the 5 percent goal for participation by Small
Disadvantaged Businesses ("SDB") in DoD procurements in fiscal
years 1987, 1988 and 1989 is to become a reality.

DoD itself recognized the need to initiate a rulemaking to .
develop innovative tools that contracting officers would use to
attain the 5 percent goal when in its own policy statement of

‘March 24, 1987, Deputy Secretary of Defense William K. Taft

lamented that "[i]n spite of all the initiatives we implemented

‘during FY 1986, we did not come close to attaining the five
‘'percent goal. I remain firmly convinced that the Department can
-and should do more to increase the participation of small

, disadvantaged businesses in Defense procurement and research." .

Not only "should" DoD do more to increase the participation of

- SBDs in defense procurement and research' but it must do so.

In Section 1207, Congress has delegated to the Secretary oﬁ
Defense, the power to exercise vast discretion to implement a
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procurement program of "less than full and open competition

procedures..." to facilitate achievement of the 5 percent goal.
The delegation of power by the Congress is a mandate that such
power be used. Congress granted the Secretary of Defense vast

discretion to design-and operate such a procurement program.

DoD is well served, then, to initiate an informal rulemaking to
promulgate procedures by which that vast discretion will be .

guided. The need for a proposed rule that allows a contracting

officer to use other than full competitive measures to attain
the 5 percent goal is evident and paramount. :

Commonly, in military construction contracts, performance -
and payment bonds are required, and bid bonds may also be
specified in the invitation for bid. These are facets of full
competition in such military construction procurements which
must be reexamined with regard to Section 1207 if the 5 percent
goal is to become more than a mirage for SDBs in the
construction business.

-One major problem small disadvantaged construction companies
experience is that of bonding. Many of them have not been able
to comply with the bonding provisions in invitations for bid and
contracts because surety companies have imposed exacting
requirements of financial indemnity and historical experience
which many small disadvantaged construction companies are not
able to meet. It does no good for a small construction company
to be awarded a construction contract from DoD if that
contractor cannot obtain the bonding necessary to perform the
contract.

In its proposed rule, DoD should address bond waiver
regulations, contract segmentation procedures, and letters of
credit requlations. There should be other creative means of
eliminating bonding as an impediment to DoD's attaining the 5
percent goal established in P.L. 99-661. Pursuant to Section
1207(g) (4)(B), after such programs have been put into effect,
DoD should report to the public and to Congress on the impact,
if any, which the use of innovative techniques for removing th
bonding obstacle has had on the successful performance of o
military construction projects. '

A second major problem SDBs face is that of obtaining
initial working capital to finance performance of construction
and other contracts. Innovative means of providing the advance
payments mandated in Section 1207(e)(2) of P.L. 99-661 must be
explored in the proposed rulemaking. Further, DoD should
examine the assurances it may give a potential private lender
during the post-contract award phase to facilitate private
lending to an SDB. 1In this regard, it is crucial that DoD
involve the banking community in the rule promulgation process.
Finally, in meeting its responsibilities under Section 1207 (c)-
to provide technical assistance to SDBs, DoD should solicit
actively and encourage the participation of members of the

2



banking industry in this process, including convening joint
conferences among banking associations and small defense
contractors.

We also encourage DoD to initiate a rulemaking to establish
procedures for awarding contracts to a SDB when, after
appropriate market review, it is determined by a contracting
officer that only one SDB is available and responsible to
perform a particular procurement. Such a proposed rule is
consistent with the underlying purposes of Section 1207.

Long-term purposes of Section 1207 are to expand, deepen and
preserve full and free competition, and thereby to assure the
economic well-being of this Nation by encouraging the

‘development of active and potential business capacity among the

small disadvantaged business sector of our economy. These
purposes are nullified when a contract is denied the small
disadvantaged business community simply because only one
responsible SDB is available for a particular procurement.

There may be sectors of the DoD contracting market in which SDBs
in recent years have not entered. Yet, there may be 1nd1v1duals
in academia and in the business community, who, in cémbination,
may have the technical expertise and business acumen to form and
operate an enterprise which could responsibly perform a DoD
contract in market sectors where no SDB has participated
previously.

The importance of market diversification and of the
development of new competitors to the economic well-being of the.
Nation, cannot be denied. A requlation which encourages
diversification and formation of new responsible competitors in
the small disadvantaged business community should be given
serious consideration. Therefore, we encourage DoD to publish
for comment a rule which would allow a contracting officer to
award a contract to a SDB when it is the only respon51b1e SDB
available to perform a particular procurement.

In the history of this Nation, the military services have
been at the forefront of expanding opportunities for all
American citizens. By initiating a rulemaking to promulgate
rules that will permit contracting officers to use other than
full and open competition techniques to meet the 5 percent goal

-established in Section 1207 of P.L. 99-661, the military:

services will again be at the forefront of expandlng o
opportunities for American citizens and of assuring the economic
well being of the Nation by developing competitors among the
small disadvantaged bu51ness community.

é;;gperely,///v

j//% -

Wil 1aﬁ?@£w///
for the Firm

WWB/md
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Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

Re: DAR Case 87-33; Notice of Intent to Develop a
Proposed Rule '

Dear Mr. Lloyd:

‘ These comments are submitted on behalf of Wardoco, Inc.
and Tri-Continental Industries, Inc., two minority-owned fuel oil
resellers currently certified to participate in SBA's Section
8(a) Program. These firms wish to comment on one proposal con-
tained in the "Notice of Intent to develop a proposed rule to
help achieve a goal of awarding 5 percent of contract dollars to
small disadvantaged businesses." 52 Fed. Reg. '16289-90 (May 4,
1987) ("NOI"). Specifically, the NOI's second proposal estab-
lishes a 10 percent differential for Small Disadvantaged Business
("SDB") concerns in certain sealed bid competitive procurements.
Since this proposal could yield significant benefits for minority
fuel oil vendors, both Wardoco and Tri-Continental advocate its
adoption. : :

Presently there are few, if any, awards by the Defense
Fuel Supply Center (DFSC) to minority fuel oil vendors on either
an 8(a) or non-8(a) basis. This situation results from applica-
tion ‘'of the so-called "non-manufacturer rule," 13 C.F.R. § 121.5,
which requires that recipients of "reserved" contracts that are
not manufacturers supply the product of small manufacturers.
Unfortunately, there are few, if any, small refiners (defined as
less ithan 50,000 b/d capacity) geographically accessible to loca-
tions where minority fuel oil resellers:" could sell home heating
oil or gasoline to DFSC Posts, Camps’ and Stations facilities.
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While there are some small refiners who can supply certain bulk
fuels to DFSC, the fact that there have been only one or two 8(a)
bulk fuels contracts nationwide in the past several years speaks
for itself.

SBA recognized the impossible constraints imposed on
8(a) oil firms by the non-manufacturer rule when it passed an
emergency waiver from the rule for 8(a) fuel oil resellers to the
Posts, Camps & Stations market of DFSC in August, 1984. Wwith the
lapsing of this emergency waiver -- and the concomitant return of
the non-manufacturer rule's restrictions -- the number of awards
to minority fuel oil vendors has dropped precipitously.

Through its reference to open competitive procurements,
the NOI's second proposal recognizes that SDBs should not be sub-
jected to the non-manufacturer rule. Wardoco and Tri-Continental
strongly urge that this feature of the NOI remain unchanged.
Additionally, DoD should require that open procurements be
awarded to a Small Disadvantaged Business if its offer is within
10 percent of the lowest bid. As currently structured, the NOI
puts too much discretion in the hands of the contracting offices.

Since the May 4th Federal Register notice is merely a
"Notice of Intent to develop a proposed rule", we reserve the
right to supplement these comments. The second proposal con-
tained in the May 4th notice, however, should be issued in its
proposed form.

Sincerely,

Leslie H. Lepow .

'LHL/c]j



INSPECTOR GENERAL
DEPARTMENT OF DEFENSE

: 400 ARMY NAVY DRIVE
ARLINGTON, VIRGINIA 22202

;nd‘Oversight AMAY { 2 1987

MEMORANDUM FOR EXECUTIVE SECRETARY, DEFENSE ACQUISITION
o REGULATORY COUNCIL ' . .

SUBJECT: Defense Acquisition Regulation Case Number 87-33,
Implementation of Section 1207 of Public Law 99-661;
_Set-Asides,for Small Disadvantaged Business Concerns

We have reviewed your interim rule amending Parts 204,
205, 206, 219, and 252 under the subject Defense Acquisition
Regulation Case. We believe it adequately implements the
requirements under Section 1207 of the National Defense
Authorization Act for Fiscal Year 1987 (Public Law 99-661),
entitled "Contract Goal for Minorities." -

We have also reviewed your notice of intent to develop a
proposed rule with two additional procedures for achieving the
goal of awarding 5 percent of contract dollars to Small

‘ Disadvantaged Business (SDB) concerns. The procedures would
enable the contracting officer to award a contract to a SDB
concern where (a) only one qualified SDB source is available,

“or (b) a qualified SDB concern is within 10 percent of the low
offeror's bid in a source selection based primarily on price.
Both of the proposed procedures appear acceptable under

Section 1207. However, we would like to defer further comments
until the proposed rule has been drafted.

We appreciate the opportunity to comment on this matter.

) James H. Curty
Assistant Inspector Ge :
for Audit Policy and Oversight
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_Morin Industries, Inc.
o | P.O. Box 15585

Colorado Springs, CO 80935
- Phone (303) 5697-1201

May 12, 1987

Defence Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary ‘

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841. : '
The Pentagon :

Washington, DC 20301-3062

REF: DAR case 87-33

Dear Mr. Lloyd:

We as a Small Disadvantaged Business Concern and are in
support of implementing section 1207 of the National Defence
Authorization Act for Fiscal year 1987, entitled "Contract Goals
for Minorities" to amend the DFARS.

As an SDB we are looking forward to participating in the set

N aside program. We feel that this program will be beneficial to

‘. many SDB’s, and enable minorities to have the opportunity to

develop - into a competitive <company and compete in the open
market.

We hope that this set aside program will be extended beyond
the 3 year 1limit, so that other SDB’s - like ourselves, can
participate in the program.

Ih closing we would like to add that of the two proposals we

feel that both would be beneficial to the set aside program for
SDB’s. ' '

President
Juan Morin




N 4Ol F t Street, N.E.
Atlantic. Petroleum Washiﬁgiiﬁ‘f D.C. 20011
Corporatlon Executive Offices

(202) 526-6784

June 2, 1987

Mr. Charles W. Lloyd

Executive Secretary '

Defense Acquisition Regulatory Council
ODASD (P) DARS, c/o OASD (P&L) (M&RS)
The Pentagon, Room 3C841

Washington, D.C. 20301-3062

Hand Delivered

Re: DAR Case 87-33, Comments
Dear Mr. Lloyd:

 Set forth below are comments relating to the supplemental proposals to develop
proposed rules to achieve a goal of awarding 5 percent of contract dollars to Small
Disadvantaged Businesses (SDB), 52 FR 85, p.16290.

The first proposal in which only one responsible SDB concern could be identified
to fulfill DOD's requirements should be developed in accordance with the set
. asides procedures established in the Interim Rules.

Exception is taken to the second proposal for '"establishing a 10 percent
preference differential for SDB concerns in certain sealed bid competitive
acquisitions when...necessry to attain the 5 percent goal'.

. At a minimum the perference should be stated as a 10 percent price differental

‘as it relates to the Fair Market Price (FMP), and not as it relates to the low
offeror's bid price. In acquisitions in which price is the primary consideration, .
the FMP is the most accurate indicator as to the price for which a commodity could
" reasonaly be obtained. Establishing a price differential above the low bid price,
will encourage abuses, and may not objectively reflect actual market conditionms.

. Arising from economies of scale, a large business can oftentimes bid below the

- fair market price, at which a Small:Disadvantgaed Business , could otherwise

: acquire \the commodity. In so doing, the preference:differential would be defeated.
A subjective artificial price as established by a large business bidder is
meaningless, in that it bears no rational relationship to the marketplace.
As a result thereof, the large business concerns will continue to receive most of
the contract awards, while the SDB concerns for whose benefit the law was enacted,
receive nothing. : , : -

Moreover, the preference proposal should not be established in lieu of the set.
asides provisions, which reserves. contrac¢t opportunities for exclusive competition
by SDB. concerns. The preference proposal should only be utilized as a last resort,
if at all, and not as an alternative, or discretionary elective to the set aside



. »
Mr. Charles W. Lloyd

%?ge 2
¢ June 2, 1987

procedures. To do otherwise, is to effectively nullify the intent’ and the letter
of the National Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99-661),
"Coritract Goal for Minorities"

I trust that the foregoing will be considered in developing the proposed rules.
Cordially,

A A

Ms. R.S. Hill,
Chief Executive Officer
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Defense Acquisition Regulatory:Council,
Attn: Mr. Charles W. Lloyd,

Executive Secretary, ODASD (P) DARS,

The Pentagon,

Washington, DC 20301-3062

Reference: DAR Case 87=-33
Dear Mr. Lloyd:

The Department of Defense (DoD) is to be commended on ite aggres-
sive efforto to implemant Section 1207 af the National Defense

Authorization Act for Fiscal Year 1987 (Public Law 99-661),

entitled "Contract Goal for Minorities." We, at Tresp Associates,

pelieve that the proposed regulations published in the Federal

Register, (Volume 52, No., 85 on Monday, May 4, 1987), are certainly

a  step in the right direction, We support your proposed

implementation regulations with few exceptions, and submit the
. following comments for your congideration:

ISSUE:

(1) The. Rule of Two: The interim rule establishes a “"rule of
two (ROT)" regarding set-asides for Small Disadvantaged Business
(SDB) coneerns, which is similar in approach to long-standing
criteria used to determine whether acquisitions should be set aside
for small businesses as a class. "...Specifically, whenever a
contracting officer determines that competition can be expected to
result between two or more SDB concerns, and that there is
reasonable expectation that the award price will not exceed fair
market price by more than 10 percent, the contracting officer s
directed to reserve the acquisition for exclusive competition among
such -SDB firms...." : . : : >

RECOMMENDATION: The rule of two implementation procedures as
currently . presented gives. the Contracting Officer complete
authority in the ROT process,  and fails to address the role of the
Department's Small and Disadvantaged Business Specialists . (SDBS).
DoD has a cadre of over 700 8DBS who have done an outstanding  job
in the implementation of other legislation; Public Law $5-507, as
an example. Therefore, we recommend that the regulations  be
written to mandate active participation on the part of the SDBS and

TRESP Assoclates, Inc., 4900 Seminary Road, Sulte 700, Alexandrie, VA 22311
(703) 8458400 o !
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the Contracting OFfiecer in rule of two decigions,  We feel that
the foregoing will result in more balanced and unbiassed ROT
opinions. '

ISSUE:

2, Protesting small disadvantaged business representation.
Paragraph 219,302 (8-70) found at 16265, states in part, "...(1l)
Any offeror or an interested party, may in connection with a
contract involving award to a SDB based on preferential conside-
ration, challenge the disadvantaged business status of any offeror
by sending or delivering a protest to the contracting officer...."
We believe that such loose wording will tend to encourage frivolous
protests. 1In our opinion, this will become a "delay tactic" on the
part of that segment of the business community, not qualified to
participate in the acquisition by reasons of their non-small disad-
vantaged business status.

RECOMMENDATION: The requlations should be more specific with
respect to who can protest. The right to protest the SDB status in
acquisitions involving SDB set asidea, should be limited to only
effected parties (l.e.,, other small disadvantaged business firms.)
Further, to discourage frivolous protests, penalities should be
invoked in those cases where frivolity 1s determined. Definite
time frames should also be established with each step of the pro-
test process..

ISSUE:

(3) Subcontracting under SDB get asides. The proposed
regulations do not address the degree of subcontracting to minority
business concerns under Section 1207 or the Statute. ‘

RECOMMENDATION:

In those cases where subcontracting opportunitlies exist, we

- recommend that the successful prime SDB offerors be required to

award a mandatory percentage of such subcontracts to gqualified
minority business firms. You may wish to consider language similar
to that contained in Section 211 of Public Law 95507. This will
encourage networking among the Minority Business Enterprises. ‘
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Again, DoD is to be commended for its work in the various socio-
economic programs, and if Tresp ~Aggociates can be. of any
assistance to you, please do not hesitate to contact me.

Very truly yours,

F. MADISON
Vice¥President
Corporate Affairs
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'NATIONAL ASSOCIATION OF MINORITY CONTRACTORS

806 15th Street, NW. Sunte 340 ¢ Washington, D.C. 20005 e * (202) 347 8259

June 3, 1987 .

Defense Acquisition'Regulatdry Council

ATTN:

Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS

c/o OASD (P&L) (M&RS)

‘Room 3C841, The Pentagon
.Washington, DC - 20301-3062

Re:v Comments on DAR Case 87-33: DoD' s'Notice of Intent

to Develop a Proposed Rule to Help Achieve a Goal
~of Awarding Five Percent (5%) of Contract Dollars
to Small Disadvantaged Businesses

Dear Mr. Lloyd:

The folloﬁing are thé7 comments of the National

Association of Minority Contractors (NAMC) with regard to
the Department of Defense (DoD) notice of intent to develop
a proposed rule to help achieve a goal of awarding five
percent (5%) of contract dollars to small disadvantaged
businesses. :

" Introduction

The National Association of Minority Contractors (NAMC)

is a business trade association established in 1969 to address
the needs and concerns of minority-owned construction firms.
NAMC is the oldest and only organization representing the
"economic interests of the 60,000 mlnorlty construction
contractors nationwide. One of NAMC's primary objectives
'is the increase of procurement opportunities for minority
contractors in the public and private sectors. :

Section 1207 of the National Defense Authorization

Act for Fiscal Year 1987 (P.L. 99-661) requires the Department

of

Defense to award five percent (5%) of its contract

- procurement to small disadvantaged businesses. The Defense
Acquisition Regulatory (DAR) Council has already published

an

interim rule to implement Section 1207. That interim
rule

requires that contracting officers set aside

acquisitions, other than small purchases conducted under
procedures of Federal Acquisition Regulation (FAR) Part

13,

for exclusive competition among Small Disadvantaged

Business (SDB) concerns, whenever the contracting officer
determines that offers can be anticipated from two or more
SDB = concerns and that the contract award price will not
exceed falr market prlce by more than ten percent (10%).

A FULL SEITVICE MEMBERSHIP CONSTRUCTION ASSOCIATION
WORKING FOR A BETTER CONSTRUCTION INDUSTRY
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The Department of Defense now invites public comment
concerning --other procurement methods which can reasonably
be used to attain the five percent (5%) goal. Accordingly,
NAMC submits the following recommendations. '

Recommendation

‘l. Size Standards

It is very probable that the DoD will rély heavily

" upon minority concerns already certified as small
disadvantaged businesses under the Small Business
Administration (SBA) 8(a) set-aside program to achieve its
five percent goal. This could be an ill-fated effort,

however, if certain precautions are not  taken.

‘Under the 8(a) program a firm is entitled to procure
government contracts which are set-aside by the various
federal agencies for such purpose. Most of such contracts
are negotiated rather than  bid. This allows minority
contractors  to build performance track  records in order
to more smoothly move into the economic malnstream once
they graduate from the 8(a) program.

Studies conducted by NAMC as well as Senator Lowell
Weicker of the Senate Small Business Committee indicates,
however, that once a firm graduates from the 8(a) program
the contract dollars such firm is able to procure decreases
dramatically. Thus, the "size" of an 8(a) firm is inflated
during the time it is in the SBA program

This phenomena could present a situation in Wthh the
most capable small disadvantaged firms will not be eligible
to be included in the DoD program during the time period
of the 1legislation because once such firms perform even
one substantial DoD contract they will no longer be considered
"small" by legislative definition. They will, thus, be
unable to bid on any future DoD contracts under the program
and will probably be ‘"graduated" from the 8(a) program.
NAMC recommends, -therefore, that for purposes of implementing
Section 1207, contracts procurred under the SBA's 8(a) program

not be counted in determining whether a particular firm
is "small."” c

2. Dissemination of Procurement Information

There are several thousand minority contractors in
the construction marketplace which are more than capable,
from both a management and financial standp01nt, to perform
DoD contracts. Most of such firms, however, have never
"done business with the Department of Defense, although they
so desire. The reason for this is that such firms are rarely
aware of information regarding specific DoD procurements.
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Although it is true that substantial information is available
regarding DoD procurements, the small disadvantaged business

-person frequently does . not know where to find such
information. Even when he is able to find such information,

however, it may be presented in such a context that leads
the minority businessman to believe that he does not have
the time nor the resources to effectively read and analyze
such information.

Minority contractors need timely, edited DoD procurement
information. NAMC currently publishes Procurement Bulletins
for its members in which public and private sector information
on procurement opportunities is broken down to make it simple
and relevant to the targeted minority firms. NAMC has enjoyed
great success in getting minority firms to respond to such
bulletins. The DoD Office of Small and Disadvantaged Business
Utilization (OSDBU) should work very closely with trade
associations such as NAMC to assure that information on
DoD procurements is properly and effectively disseminated.

3. Availability of Small Disadvantaged Businesses

.DoD's interim rule gives —contracting officers the
authority to determine whether or not offers for acquisitions
will be received from two or more small disadvantaged
businesses. Often, however, the contracting officer is
in no position to determine such information as he has no
knowledge of either the availability or the eligibility
of minority firms which can perform certain work. ’

NAMC keeps business profiles on thousands of minority
construction firms nationwide which contain such pertinent
information as the company's gross sales for the past three
(3) years, bonding capacity, years in business, etc. Other
trade associations maintain similar records in other specialty
areas. It is recommended, therefore, that DoD require that
a contracting officer may only make a  determination that
two or more SDB's are not available for any given acquisition
only after checking with the national trade association
pertinent to such procurement area of specialty. '

4. Bonding

Under the Miller Act, ‘as amended (40 U.S.C. 270a -
270e), performance and payment bonds, with certain exception,
are required for all United States government - construction

contracts. It is this requirement that has eliminated many
capable minority contractors from bidding or performing
DoD contracts. Corporate surety companies have simply not

provided bonding to minority firms at anywhere near the
level that they have provided such service for majority-owned
firms. Regardless of the reasons given by the surety
companies for not awarding bonds to minority businesses,
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'~ and regardless of reasons perceived by minorities that they

have not received them, the problem is still an inescapable
reality that threatens to impede DoD efforts to achieving
its five percent small dlsadvantaged business goal. A very
practical solution is emerglng which may resolve much of
the current problem, however :

A hardly-notlced amendment to the Miller Act authorizes
the use of . individual sureties to award bid, performance
and payment bonds to contractors. These bonds " are backed
by individuals rather than corporations. 1Individual sureties
are not required to be 1listed on the U.S. Treasury List

.yet they are authorized and acceptable to the U.S. Government -

in almost all cases. Federal Regulation 41 CFR 1. lO 203 -
dilineates the authorlty and use of these bonds.

During the. past year NAMC has been. very successful
in obtaining individual surety bonds for its members.
Although this is a 1legal form of bonding, many federal
contracting officers are still not aware of these types
of bonds nor have they ever seen one.. Educating such
contracting officers on a case-by-case basis has sometimes
been an arduous and time-consuming task. It is recommended
that DoD educate all of its contract1ng officers of the
acceptability of individual surety bonds in whatever manner
it deems feasible and effective.

5. The Protest Process

There are several predominantly-white national trade
associations which have opposed any and all government efforts
to bring minority businesses into economic mainstream. . They
often seek to sabatoge on stonewall any government program
which seeks +to facilitate the increased utilization of
minority businesses. The most-often used tactic is the
administrative legal procedure. - '

Through their members, such organizations‘will-challenge
or protest an award to a small disadvantaged business in
the administrative arena. Such protest may take up to two
years to resolve. The minority firm is not only precluded
from performing the contract but its financial resources
are diluted from the necessity of obtaining legal assistance.
Most importantly, however, is the fact that many other capable
minority firms are discouraged from bidding on government

jobs, thus fulfilling the intent of protagonist in taking
such action. . '

_For purposes of implementing Section'1207 NAMC recommends
that the "interested party” which may challenge an award
be limited to qualified small dlsadvantaged business offerors.

A special, expedited process should be designed for dealing

with such protests. A procedure should also be implemented
for summarily dismissing protests which appear on their
face to be frivilous.
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Conclusion

NAMC thanks you for' allowing it the  opportunity to
submit comments in this matter. We stand ready to assist
DoD in any’ p0551ble way to make thlS program a success.

Very truly yours,

Ao 7

‘Ralph C. Thomas, III
Executive Director

RCT:cps
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TIGHE, CURHAN & PILIERO

ATTORNEYS AT LAW
1750 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20006 BOSTON, MASSACHUSETTS OFFICE
. 30 FEDERAL STREET
BOSTON, MASS. 02110
(202) 628-0300 (617) 4510308
NEW YORK, NEW YORK OFFICE
(SUITE 2700)
26 BROADWAY
NEW YORK, N.Y. 10006
(212) 2694420

June 3, 1987

Defense Acquisition Regulatory Council

ODASD(P) DARS

c/o OAS (P&L)(M&RS)

Room 3C841

The Pentagon

Washington, DC 20301-3062

ATTN: Charles W. Lloyd, Executive Secretary

Dear Mr. Lloyd:

Tighe, Curhan & Piliero represents a number of small, minority
owned firms and has been asked to submit these comments on their
behalf.

Pursuant to the Department of Defense (DOD) "Notice of
Intent to Develop a Proposed Rule to Help Achieve a Goal of
Awarding Five Percent of Contract Dollars to Small Disadvantaged
Businesses," 52 Fed. Reg. 1628 (May 4, 1987) we hereby submit
this written comment concerning the two Defense Acquisition
Regulatory Council (DAR Council) proposals which may form the
basis of a proposed rule on this topic.

The first proposal would establish a procedure whereby
direct award could be made to a small and disadvantaged business
(sbB) firm, without providing for full and open competition in
those circumstances where a market survey and a "sources sought"
Commerce Business Daily (CBD) notice identified only one responsible
SDB concern which could fulfill DOD's requirements. The authority
for this proposal is found in exception 5 of the Competition in

Contracting Act (CICA), 10 U.S.C. § 2304(c)(5). Use of the

authority would be limited to those circumstances where SDB set-
aside criteria are not met, where realistic pricing is possible
and where award without full and open competition is necessary to
achieve the five percent goal.

The second proposal involves establishing a ten percent
preference differential for SDB concerns in certain sealed bid
competition acquisitions when this preference is determined
necessary to attain the five percent goal. Under this proposal,
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Defense Acquisition Regulatory Council
June 3, 1987
Page Two

award would be made to an otherwise responsible SDB concern whose
bid is within ten percent of the low offeror's bid.

We support both proposals and would urge the DAR Council to
prepare regulations to implement these proposals. However, we
believe that the proposals are very narrow and it may be that
other methods should be considered as well in order to increase
the likelihood of achievement of the five percent goal.

With respect to the first proposal, we believe that implemen-
tation of this proposal will assist in achieving the five percent
goal by eliminating, under very limited circumstances, the "rule
of two" requirement for SDB set-asides. We recommend that the
DAR Council authorize this procedure where a "sources sought" CBD
notice identifies only one responsible SDB concern without the
additional requirement for a market survey in all circumstances.
It appears that there may be situations where a notice is published
but a market survey has not been undertaken. Under these circum-
stances, it appears appropriate for the contracting officer to
pursue an SDB set-aside although the CBD:notice identified only
one responsible SDB concern. The proposal, as reflected in the
Notice appears too restrictive to cover these situations.

We support implementation of the second proposal. In addi-
tion, we believe that the five percent goal would be better
fulfilled if this proposal were extended for use in competitive
negotiated acquisitions where source selection is based primarily
on price. Under those circumstances, if an SDB concern's cost
proposal was within ten percent of the low offeror's bid, the SDB
could be awarded the contract. The intent of the five percent
goal would be better fulfilled by enactment of this proposal and
it would be appropriate to provide a provision .parallel to that
proposed for sealed bid competitive negotiated acquisitions where
source selection will be based primarily on price.

Again, we urge the DAR Council to consider other alternatives
that may be implemented in order to fulfill the five percent goal.

Very truly yours,

PiTiero II



THE ASSOCIATED GENERAL CONTRAQT ORS OF AMERICA
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DANA HUESTIS, Pnes1dent - JAMES W. SUPICA, Senior Vice President PAUL EMERICK, Vice President
F. THOMAS WESTCOTT Treasurer HUBERT BEATTY, Executive Vice President

June 1, 1987

Mr. Charles W. Lloyd

Executive Secretary :

Defense Acquisition Regulatory Council
ODASD (P )DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33

.ear Mr. Lloyad:

The Associated General Contractors of America regards the interim
regulations implementing Section 1207 of Public Law 99-661, the National
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged
invitation to further abuse of the construction procurement process
and opposes the interim regulations for that, and the following reasons:

1. The "Rule of Two" set-aside for small disadvantaged businesses .
(SDB) is not necessary, nor authorized by Congress, to achieve
the goal of awarding 5 percent of military construction contract
dollars to small disadvantaged businesses.

2. The use in military construction procurements of the legislative
'~ authority to award contracts to SDB firms . at prices that do not
exceed fair market; cost by more than 10 percent is not necessary,
nor authorized by Congress, to achieve the goal of awarding 5
- percent of military constructlon contract dollars: to small dis-
. advantaged bu51nesses.

3. The use%of a "Rule of Two" mechanism as the criteria for establish-
ing SDB:set-asides will force contracting officers to set aside
an 1nord1nate number of military construction projects, far .in
excess of the 5 percent objective. A similar "Rule of Two" mechanism
- used in:small business set-asides resulted in 80% of Defense
. construction contract actions being set aside in FY 1984.

THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS
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‘mplementation of SDB Set-Aside Regulations Is Not Necessary Nor
Authorized for Military Construction

Section 1207(e) (3) of the National Defense Authorization Act
for Fiscal Year 1987 provides the Secretary of Defense with authority
to enter into contracts using less than full and open competitive
procedures and to award such contracts to SDB firms at a price in
excess of fair market price by no more than 10 percent only "when
necessary to facilitate achievement of the 5 percent goal." The legis-
lative intent is clear that only when existing resources are inadequate
to achieve the 5 percent objective should the Secretary of Defense
consider using less than full and open competltlve procedures such
as set-asides.

While such restrictive procurement procedures may be necessary
to achieve the 5 percent objective in certain classifications of Depart-
ment of Defense procurements, such procedures are clearly not necessary
in military construction. In fiscal year 1985 disadvantaged businesses
were awarded 9 percent of Department of Defense construction contracts
($709 million out of $7.9 billion). Clearly the 5 percent objective
has already been achieved and exceeded through the full and open competi-
tive procurement process for military construction contracts.

Applying the "Rule of Two" SDB set-aside procedures to military
construction procurements is not only not necessary, but clearly not
uthorized by the legislation since such set- a51des are not "necessary
o facilitate achievement of the 5 percent goal

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent
of Fair Market Cost Is Not Necessary Nor Authorized for Military
Construction

Application of the legislative authority to award contracts to

SDB firms at a price not exceeding fair market cost by more than 10
. percent to military construction procurements is also not authorized

by the legislation since the same condition is placed on that provision
as is placed on the provision allowing the use of procurement procedures
utlllzlng less than full and open competition; that is, the 10 percent
price differential is to be utilized only "when necessary to fac111tate
achlevement of the 5 percent goal. o

The routine and arbitrary use of the 10 percent price differential
prov151on in mllltary construction procurements will only serve to
increase the cost of construction to the taxpaying public ‘and yet
bear no relatlonshlp to ach1ev1ng the 5 percent objective.

The ten percent allowance ‘is nothing more than an add-on- cost,
to the detriment -of taxpayers, partlcularly since the definition of
fair market cost contained in the interim regulations is based on
reasonable costs- under normal competitive conditions and not on the
‘gwest possible costs. This definition ignores the market realities

f how prices are derived. Fair market prices are exclusively the



s

Mr.® Charles W. Lloyd
.June 1, 1987
. Page Three

‘roduct of competition. Competition forces business firms to seek’
the lowest possible cost methods of producing or providing service.
The fair market price must be one arrived at through competition,
not developed by in-house cost estimates and catalogue prices. The
price estimating methods proposed in the interim regulations are not
subject to pressure from, and conditions in, the marketplace and must
not be used to develop a fair market price. .

The pressures :to exceed the five percent goal are likely to influ-
ence government estimators to inflate their estimates in order to:
provide SDBs with the opportunity to develop a non-competitive price
within the protective ten percent statutory allowance. Not only will
the pressure to inflate the "fair market price" increase the taxpayer's
costs, but the subsequent contract award price submitted by the SDB
in the absence of full and open competition will further increase
the taxpayer's costs.

Use of "Rule of Two" Will Set Aside An Inordinate Number .of Military
Construction Projects

The use of a "Rule of Two" mechanism as the criteria for setting
aside contracts for SDBs will force contracting officers to set aside
contracts in numbers which bear no relationship to the 5 percent ob-
jective. Experience with the existing small business Rule of Two,
as contained in the FAR and the Defense Supplement to the Federal

cquisition Regulation (DFAR), bears evidence to the indiscriminate
esults of a "Rule of Two" procedure.

In testimony on the Rule of Two before the House Small Business
Committee last June, the SBA's Chief Counsel for Advocacy stated that
the Rule of Two "is a convenient tool for determining when set-asides
should be made." AGC agrees that contracting officers find the Rule
of Two to be a "cdénvenient tool" for determining when to set aside
procurements for restricted competition -- a "tool" which, in construc-
tion at least, has resulted in a near-compulsion on the part of con-
tracting officers to set aside nearly every construction contract
on the agencies' procurement schedule. AGC is confident that exactly
the same abuse will occur with the adoption of the "Rule of Two" for
SDBs; that is, contracting officers will indiscriminately set aside
any and every solicitation 'in order to meet and far exceed the ’
"objective." o - : ’ ‘

An example of the problem that will result by the use of the
Rule of Two as the criteria for determining SDB set-asides is the
disproportionate number of contracts for restricted competition set
aside by the Defense Department using the existing small business
Rule of Two. In FY 1984, the Defense Department removed 80 percent
of its construction contract actions from the open, competitive market.
. Of 21,188 contract actions, 17,055 were set aside for exclusive bidding -
by small businesses. - .

Contracting officersvérerdelegated the respbnsibility to determine -
hich acquisitions should be set aside for SDB participation. Contracting
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fficers are directed, .in Section 219.502-72(a), that in making SDB
set-asides for research and development or architect-engineer acquisi-
tions, there must be a reasonable expectation of obtaining from SDBs
scientific and technological or architectural talent consistent with
the demands of the acquisition. There are construction acquisitions,

as well, in which the complexity of construction demands an adequate
experiential and competency level. Recognition of this is not included

in Section 219.502-72(a), leaving the distinct impression that con-
tracting officers will indiscriminately set aside virtually all construc-
tion solicitations. : -

Section 219.502-72(b) (1) of the interim regulations provides
that the contracting officer must, in implementation of the Rule of
Two, reserve a solicitation for SDB set-aside procedures if the acquisi-
tion history shows that within the past 12 month period a responsive
bid or offer of at least one responsible SDB concern was within 10
percent of an award price on a previous procurement. This requirement
effectively transforms the anti-competitive "Rule of Two" into an
even more anti-competitive "Rule of One." For example, a contract
awarded under full and open competition at $1 million, might have
5 competitive bidders within 3% of the award price. Yet, the existence
of a non-competitive bid by an SDB firm, 10% over the award price,
would require the contracting officer to set aside similar subsequent
solicitations. '

n that SDBs have merely to offer a bid in a highly competitive market-

lace within 10% of what could reasonably be expected to be the award
price. Thus, having established their "credentials!", and their
non-competitiveness, the government would then sanction and encourage
this non-competitiveness by setting aside subsegquent construction
projects. This proposal is ludicrous and the personification of abuse
of the taxpaying public through the procurement process.

Q © Section 219.502-72(b)(1) is a gilt-edged invitation for abuse

AGC urges that the interim regulations: 1) not be implemented-
on June 1 for military construction procurement; and 2) not be imple-
mented for military construction procurement until such time as the
Department of Defense conducts an economic impact analysis of the.
regulations in compliance with the Regulatory Flexibility .Act of 1980.

Sincerely,

ubert:Beatty :
Executive Vice President

cc: The President of the United States » _
' . Caspar W. Weinberger, Secretary of Defense .
: James C. Miller, III, Director of Office of Management ‘and Budget



Globelink

Tra ve[tours

201 North Union Street o (703) 739-2700
Sutte 110 (800) 55Gt OBF
Alexandna, VA TELEX 810 0070489 SOOA U
22314 CABLE Gw ALl

August 3, 1987

Mr. Charles Lloyd

Sec, ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Pentagon

Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As a supporter of a Small Disadvantaged Business I am writing to add
my support for the Interim Rule implementing Public Law 99-661. I,
along with many others, appreciate the impact that the 8a program is
having on minority-owned businesses enabling them acess to contracts
that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporatlons, however, the Interim
Rule implementing the law does have some major discrepancies that
could reduce its effectiveness.

The Interlm Rule would not provide any special considerations for
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program.

Minority MBE 8(a) program "graduates" should be encouraged by DOD to
participate in the DOD goals program. That could be accomplished by
changes to the regulation to allow no portion of gross recelpts or
employment levels awarded pursuant to 8(a) to be included in
contracts to be awarded under SDB set-aside program (See H.R.1l
1807-Sec 7), or to allow some other appropriate increase in
size-levels.

I also feel strongly that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SDB
set-aside process and appeal rights under DFAR 19-505 should apply
to all SDB set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests.

@
-
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The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting
the 5% SbB goal would encourage the maximum utilization of the
program,

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts. '

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under local treaty
provisions requiring participation by foreign corporations, a
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public
Law 99-661 is basically a fine program. However, with minor changes
the program could increase participation, provide more opportunities
for minority-owned corporations, and allow the Defense Department to
realize its 5% goal.

Sincerely,

Hossein Molayem
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August 3, 1987

Mr. Charles Lloyd

Sec, ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Pentagon |

Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As an Executive of a Small Disadvantaged Business I am writing to
add my support for the Interim Rule implementing Public Law 99-661.
I, along with many others, appreciate the impact that the 8a program
is having on minority-owned businesses enabling them acess to
contracts that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporations; however, the Interim
Rule implementing the law does have some major discrepancies that
could reduce its effectiveness. ’

The Interim Rule would not provide any special considerations for
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program,

Minority MBE 8(a) program "graduates"™ should be encouraged by DOD to
participate in the DOD goals program. That could be accomplished by
changes to the requlation to allow no portion of gross receipts or
employment levels awarded pursuant to 8(a) to be included in
contracts to be awarded under SDB set-aside program (See H.R.1
1807-Sec 7), or to allow some other appropriate increase in
size-levels,

I also feel strongly that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SDB
set-aside process and appeal rights under DFAR 19-505 should apply
to all SDB set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests.



The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting
the 5% SDB goal would encourage the maximum utilization.of the
program.

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts,

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under local treaty
provisions; requiring participation by foreign corporations, a:
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public
Law 99-661 is basically a fine program. However, with minor changes
the program could increase participation, provide more opportunities
for minority-owned corporations, and allow the Defense Department to
realize its 5% goal. '

Sincersaly,

Wilbert J. Le

President
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August 3, 1987

Mr. Charles Lloyd
Sec, ODASD (P) DARS
c/o OASD (P&L) (M&RS)

" Pentagon

Washington, D.C. 20301-3082
Dear Mr. Lloyd:

As a supporter of a Small Disadvantaged Business I am writing to add
my support for the Interim Rule implementing Public Law 99-661. I,
along with many others, appreciate the impact that the 8a program is
having on minority-owned businesses enabling them acess to contracts
that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporatlons- however, the Interim
Rule implementing the law does have some major dlscrepan01es that
could reduce 1ts effectiveness,

The Interim Rule would not provide any special considerations for -
those companies already participating in and qualified under the SBA
Section 8{(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program.

Minority MBE 8(a) program "graduates" should be encouraged by DOD to
participate in the DOD goals program, That could be accomplished by
changes to the requlation to allow no portion of gross receipts or
employment levels awarded pursuant to 8(a) to be included in
contracts to be awarded under SDB set-aside program (See H.R.1l
1807-Sec 7), or to allow some other appropriate increase in
size-levels,

I also feel strongly that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SDB
set-aside process and appeal rights under DFAR 19-505 should apply
to all SDB set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests,



The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting
the 5% SDB goal would encourage the maximum utilization of the
program.

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts,

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under local treaty
provisions requiring participation by foreign corporations, a
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public

Law 99-661 is basically a fine program. However, with minor changes
the program could increase participation, provide more opportunities
for minority-owned corporations, and allow the Defense Department to
realize its 5% goal.

Sincerely,

AL

Gerald Jackson



DEVELOPMENT & TECHNOLOGY WORLDWIDE
1377 K Street, N.W.
Washington, D.C. 20005

August 3, 1987

Mr. Charles Lloyd

Sec, ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Pentagon

Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As an Executive of a Small Disadvantaged Business I am writing to
add my support for the Interim Rule implementing Public Law 99-661.
I, along with many others, appreciate the impact that the 8a program
is having on minority-owned businesses enabling them acess to
contracts that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporations; however, the Interim
Rule implementing the law does have some major discrepancies that
could reduce its effectiveness.

The Interim Rule would not provide any special considerations for
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program.

Minority MBE 8(a) program "graduates" should be encouraged by DOD to
participate in the DOD goals program. That could be accomplished by
changes to the regulation to allow no portion of gross receipts or
employment levels awarded pursuant to 8(a) to be included in
contracts to be awarded under SDB set-aside program (See H.R.1
1807-Sec 7), or to allow some other appropriate increase in
size-levels.

I also feel strongly that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SDB
set-aside process and appeal rights under DFAR 19-505 should apply
to all SDB. set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests.



The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting
the 5% SDB goal would encourage the maximum utilization of the-
program.

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts, :

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under 1local treaty
provisions requiring participation by foreign corporations, a
significant number of contracts are let overseas for U.S. companies
only. The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and-
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public
Law 99-661 is basically a fine program. However, with minor changes
the program could increase participation, provide more opportunities
for minority-owned corporations, and allow -the Defense Department to
realize its 5% goal.

Sincerely,

o N

Theresa Newsuan
Executive Director



GREG WIMS AND ASSOCIATES
530 N Street, S.W.
Suite 5909

Washington, Db.C. 20024

August 3, 1987

Mr. Charles Lloyd
Sec, ODASD (P) DARS
c/o OASD (P&L) (M&RS)
Pentagon ‘
Washington,

D.C. 20301-3082

Dear Mr Lloyd'

As an owner of a Small Dlsadvantaged Business I am wrltlng to add my
support for the Interim Rule implementing Public Law 99-661. T,
along with many others, appreciate the impact that the 8a program is
having on minority-owned businesses enabling them acess to contracts
that might not have been available to them through normal
contracting procedures. Public Law 99-661 will provide additional
opportunities to those deserving corporations; however, the Interim
"Rule implementing the law does have some major discrepancies that
could reduce its effectiveness.

The Interim Rule would not provide any special considerations for
those companies already participating in and qualified under the SBA
Section 8(a) program, thereby diluting the effectiveness of both
programs. Contracting Officers should, as part of the Interim
Rules, be provided decision-making criteria that would provide a _
fair distribution of contracts between those companies participating
in the 8(a) program and those in the DOD program,

Minority MBE 8(a) program "graduates" should be enéouragéd by DOD to

participate in the DOD goals program.
changes to the regqulation to allow no
.employment levels awarded pursuant to
contracts to be awarded under SDB set
1807-Sec 7),
size-levels,

That could be accomplished by
portion of gross receipts or
8(a) to be included in

c-aside program (See H.R.l
or to allow some other appropriate increase in

I also feel strongly -that Small and Disadvantaged Business
Utilization (SADBU) representatives should be part of the SDB
set-aside process and appeal rights under DFAR 19-505 should apply

to all SDB set-aside program contracts. SDB set-aside protests
should be restricted to qualified SDB offerors, with penalties
assessed for frivolous protests.
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The inclusion of some measure for a contracting officers job
performance directly tied to satisfactory progress towards meeting
the 5% $bhB goal would encourage the maximum utilization of the
program, : '

The Interim Rule for implementation of Public Law 99-661 should also
include the authority to award portions of contracts to SDBs. The
authority would allow contracting officers to increase SDB
participation and ease the burden on reaching the 5% goal for
defense contracts.

The Interim Rule should also include a provision for application to
contracts let OCONUS. While some contracts fall under local treaty
provisions requiring participation by foreign corporations, a
significant number of contracts are let overseas for U.S. companies
only. 7The inclusion of a provision requiring overseas contractors
to honor the Public Law 99-661 would greatly increase the
participation by minority corporations in international business and
provide a further opportunity for defense to meet its 5% goal.

I must reiterate that the Interim Rule for implementation of Public
Law 99-661 is basically a fine program. However, with minor changes
the proyram could increase participation, provide more opportunities
for minvority-owned corporations, and allow the Defense  Department to
realize its 5% goal.

Sincerely,

W. Gregofgﬁ;ims

President



